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A bout of malaria halted the CDF trial on Monday, with Judge Thompson unfortunately calling in ill and unable to attend proceedings. The trial resumed on Tuesday with all members of the bench present and the proceedings continued to gather momentum, with a further 4 witnesses called this week. 

The week’s testimony continued to center around alleged attacks by the Kamajors in the south-eastern province of Kenema, with witnesses testifying to events which occurred in Tongo Field, Lalehun, Panguma, Dodo and Kenema town. Further testimony directly implicating the first accused was also given by a former Kamajor, who gave evidence regarding Hinga Norman’s attendance at a major gathering at Bo Waterside prior to the launch of an offensive at Zimmi, a former SLA strong-hold. Discussion about the systematic nature of the Kamajor attacks on civilians featured strongly, with the tribal nature of those assessed to be junta “collaborators” once again coming to the fore.

In matters procedural, a challenge was posed to the effectiveness of the OTP’s investigative process this week, when a witness, whose native language is not English and who is illiterate, claimed that an interview with members of the OTP in Kenema had never taken place. Given the witness’s illiteracy, there seemed no credible way to determine whether the statement from the interview (written in English) was his own, short of verifying the thumb-print on the bottom of each page was his own via forensic analysis. Meanwhile, some of the Defense counsels admitted to being wearied by the pace of the proceedings, counsel for the first accused seeking a leave of absence for a week and counsel for the third accused asking the Chamber to consider finishing at 5pm (instead of 6pm) each day (other than Wednesday, which is a half day).

The session finished at midday on Friday, so that the Chamber could consider whether or not to allow the Prosecution to move to calling witnesses from the Moyamba crime base next week, given this crime base is not included in the original indictment served on the first accused. (The first accused is currently appealing the decision to allow the Prosecution to amend the Amended and Consolidated Indictment. He is seeking an arraignment of the proceedings and the service of a new indictment). The bench anticipates delivering its ruling with regards to this matter next Monday.

Witness profiles at a glance
Witness TF2-047 is 63 years old and was born in Kakua in the Bo district. The witness has spent the last twenty years living in Tongo Field and has one wife and six children. The witness speaks Mende, Krio and some English. He attended school until Form Five (10th grade). He is currently working as a sanitation officer. The witness testified in Krio.

Witness TF2-048 is 36 years old and is married with eight children. The witness is a herbalist and has had no formal education. She testified in Limba.

Witness TF2-013 was born in Nyawa village, Lower Bambara chiefdom. The witness is married and has children. The witness doesn’t know his age, but was in 4th Class when the war began in Sierra Leone, at which point he stopped going to school. He is currently working as a farmer, but was a Kamajor combatant during the conflict. His testimony was given in Mende. 

Witness TF2-144 was born in Port Loko and is 50 years old. He is married and has 13 children. He runs businesses in the mining, farming and trading industries. The witness testified in Krio. 

Direct evidence against the first accused: attack at Zimmi and rules of combat
In what became the only direct evidence against the first accused during this week’s proceedings, Witness TF2-013 gave extensive evidence regarding the mobilisation of Kamajors for an attack at Zimmi in 1997. The witness alleged that he was part of a group of Kamajors that was taken from Nyawa (by Chiefs Orinco and Lahai Kekura) to Bo Waterside when Kabbah was overthrown. There, Hinga Norman allegedly spoke to a large group of Kamajors, ordering them to take control of Zimmi, a former SLA stronghold located near a diamond-rich area in Sierra Leone’s southern province. The next day, Kamajors were armed with AK47s, RPGs, motor bombs and G3s and went into combat. 

According to the witness, the attack at Zimmi was unsuccessful and the Kamajors withdrew from the town after extensive fighting with the rebels. The evidence is likely to have been led by the Prosecution to support the allegation that the first accused was “a principal force in establishing, organizing, supporting, providing logistical support and promoting the CDF” and that he had de jure and de facto control over their operations [1]. 

Defense counsel for the first accused extensively cross-examined the witness regarding the rules of combat explained to initiates upon their acceptance into the Kamajor society. The witness agreed that the Kamajors were bound by an unwritten code of conduct (or laws of combat), which included being prohibited from killing civilians, looting civilians’ property and raping women, and that Hinga Norman had never ordered the Kamajors to engage in these activities during his time at Bo Waterside. He further alleged that he didn’t know if the Kamajor commanders knew of those Kamajors committing atrocities against civilians. 

New initiates were also told to avoid eating certain foods (including snakes and certain types of fish). Adhering to these dietary requirements was thought to immunize Kamajors against bullet wounds in combat. 

Attacks at Tongo Field in 1997 and 1998 

Continuing the trend of the testimony from the previous two weeks, a large part of this week’s testimony concerned alleged attacks launched by the Kamajors at Tongo Field. Witnesses gave further evidence regarding the brutal and systematic nature of the attacks sustained against civilians by the Kamajors, an allegation that Defense counsel sought to contextualise and defeat by exploring the command structure and the rules of combat governing this traditional hunting society. 

Alleged unlawful killings and commanders implicated in the attacks 
Witnesses TF2-027, TF2-047 and TF2-048 each testified regarding the Kamajor attack at NDMC Headquarters (also known as security headquarters) [2]in rebel-occupied Tongo Field during the dry season in late 1997 [3]. Witnesses TF2-047 and TF2-048 made implied and express statements during their vive voce testimony regarding the brutal nature of the killings that took place. Witness TF2-047 testified that the Kamajors emerged with blood-stained machetes after taking three civilians (including one child) behind a building in the NDMC headquarters compound. The civilians have not been seen since. Witness TF2-048 stated that he had collected over 200 bodies of civilians who had been killed, many of who had had their heads severed from their bodies and some who had their intestines removed. 

Witnesses TF2-047 and TF2-027 alleged that Deputy Battalion Commander Keikula alias “C.O. Kamabote” or “Kamabote” had ordered the killing of civilians during the first attack, thwarting orders given by his senior commander, B.J.K Sei that combatants should not attack non-rebels. Both Witness TF2-047 and Witness TF2-027 suggested that Commander B.J.K. Sei had acted in the interests of the civilians, Witness TF2-047 even agreeing that he had rounded up all the women present outside the NMDC headquarters and ordered that they be taken out of Tongo to Kenema so as to spare their lives. This seemed to support the proposition advanced by the Defense that Commander Kamabote was acting outside the command structure of the CDF when committing atrocities against civilians. The Defense further alleged that the Kamajors were a disparate group who came from various parts of Sierra Leone and who were not united in their leadership, a proposition with which Witness TF2-047 agreed. 

Further evidence of a second, separate attack at Tongo Field was given by Witness TF2-144. This second attack is alleged to have taken place during the Muslim fasting month (“Ramadan”) in 1998. Although this was not disputed by the Defense, it was ambiguous as to whether the attack occurred within the period alleged in the Consolidated Indictment that unlawful killings took place at Tongo Field [4]. 

According to Witness TF2-144, the Kamajors were based on the outskirts of the town, where they would hijack vehicles manned by rebel soldiers who were bringing food supplies from Kenema. The witness heard the sound of two bombs exploding and subsequently saw the Kamajors enter Tongo. The witness was marched to the NDMC headquarters along with a number of other civilians, all of whom were led to the field by Commander Alhaji Jereco. There, the witness saw over 100 corpses of men, women and children lying in the field. There were over 4,000 captured civilians at the NDMC compound. 

Evidence of the systematic nature of the attacks at Tongo Field 
In order to prove that the members of the CDF engaged in crimes against humanity, the underlying acts for which the accused are charged must be perpetrated as part of a widespread or systematic attack against civilians or the civilian population [5]. The systematic nature of an attack can be evidenced with reference of a number of indicia, including the existence of a common plan or policy underlying those civilians that were targeted by the relevant perpetrators during the attacks. 

In what has become a continuing theme to the proceedings for the CDF trial, the Prosecution lead evidence this week regarding the singling out of certain tribal groups namely, Temnes, Limbas and Lokos - by the Kamajors, who themselves predominantly comprised of hunters from the Mende regions in the southern and eastern provinces of Sierra Leone [6]. The evidence suggests that civilians identified as “collaborators” were not selected randomly, but were methodically chosen from tribal groups that were not represented in the Kamajor society. 

Witnesses TF2-048 and TF2-144 each testified to the occurrence of instances of ethnic differentiation during the Kamajor attacks in Tongo. According to the Witness TF2-048, during the 1997 attack at the NDMC headquarters, Limbas, Lokos and Temnes were separated from Mendes, Fullahs, Susus, Mandingos and Korankos. Civilians who belonged to the Limba group were then told that they should be killed. Limbas, Lokos and Temnes were all accused of collaborating with the rebels, allegedly having tapped palm wine for them. Witness TF2-048’s brother was allegedly killed in a later confrontation with the Kamajors, because his name was on a list of Limba people that the Kamajors had been ordered to exterminate. 

Similarly, Witness TF2-144 testified to the random selection of Limbas, Temnes, Lokos and Korankos at the NDMC headquarters in 1998. According to the witness, the Kamajors would question civilians indiscriminately as to their tribal group in an attempt to separate those identified as Limbas, Temnes Lokos and Korankos from the other civilians. People identified as belonging to these four groups were subsequently removed from the headquarters and are presumed dead (the witness stating he has not seen these civilians since that time).

Defense counsel sought to counter the Prosecution’s case in this regard by alleging that the Kamajors did not orchestrate attacks in an organised manner. As such, under cross examination, Witness TF2-048 further testified that civilians belonging to the Limbas, Lokos and Temnes tribes were spared by Kamajors “speaking in a Liberian tongue” who stated they were sent to Tongo Field to carry out “Operation None (sic) Living Thing”. She further agreed that the Liberian Kamajors and the Kamajors speaking Mende were acting as separate groups and “each was doing what that group wanted, without any control”, reiterating the argument that the Kamajors were not acting in an organised fashion and that plans and policies were often fluid, with groups of Kamajors acting under a disparate command structure, reiterating the sentiments of Witness TF2-048 in this regard. 

Challenge to the widespread nature of the 1997 attack
In a rather morbid challenge to the evidence, counsel for the first accused further attempted to challenge the body count of corpses suggested by Witness TF2-047, to sustain the case against the proposition that the attack led by the Kamajors was widespread. Witness TF2-047, a sanitation officer, testified in court to collecting 150 bodies which were buried behind the headquarters building, a further 40 bodies that were buried at the town’s Methodist primary school and 25 bodies that were buried at a place in Tongo Field called Olumatic. This contradicted the witness’s statement, in which he had stated that he had buried approximately 60 bodies in total. Judge Boutet expressed concern at this line of cross-enquiry, given the size of an attack is only one of several elements that determines whether an attack is “widespread” in international criminal law [7]. As well as this, whether amounting to the death of 60 or 150 civilians, in his estimation, it was clear that a large number of people had died at Tongo. To add weight to his argument, counsel for the first accused added that these discrepancies challenged the credibility of the witness, the only grounds for which Judge Boutet seemed to think he had established the need to pursue the argument. The widespread nature of the attacks by the Kamajors was not challenged by the Defense on any other grounds. 

Attacks in the surrounding villages 
Further isolated incidences of unlawful killings, physical violence and looting at Lalehun, Panguma, Dodo and Kenema were alleged by the witnesses who testified this week. In particular, Witness TF2-013 testified to the murder of Chief Brima Conteh, who was allegedly ostracised as being a rebel by the “Chief Hunter” of the Kamajor society by Chief Baimba Aruna and his subordinates. According to the witness, Chief Conteh was arrested at Tongo and made to march to Lalehun, Lower Bambara Chiefdom, carrying a cement block on his head. After being asked to march further around the town, Chief Conteh was beheaded under the order of Chief Aruna. The killing is alleged to have taken place in a banana plantation near Kenema Road, where the witness was keeping watch. Chief Conteh’s head was then paraded around town. 

Under cross-examination, Defense counsel attempted to allege the existence of a long-standing feud between Conteh and Aruna being the real motive behind Conteh’s murder. The feud allegedly related to control of diamond mining operations in the district. Counsels for the second and third accused tried to establish a nexus between Chief Aruna’s allegiances to B.J.K Sei (the Kamajor commander who had overall control of the district) and the murder of Chief Conteh, in an attempt to show that the killing was the result of a personal vendetta, discrete from the conflict. The witness refused to support this proposition, stating his did not know of such feud and could not confirm any evidence that Conteh had undertaken diamond mining in the region. 

Witness TF2-144 further testified to serious bodily harm being inflicted on civilians at Panguma, Dodo and Kenema during 1998. According to the witness, a woman was hacked by a machete under the command of C.O. Musa Junisa at a checkpoint set up by the Kamajors at Panguma [8]. The witness further testified to amputations and killings occurring at Dodo and Kenema. He testified to the use of FM ropes and machetes to terrorize civilians and, in particular, to the killing of one civilian in Kenema who was beheaded and disembowled, his head was then taken to his wife at Kenema market. Defense counsel sought to discredit this claim by using to prior inconsistencies in the witness’s statement to impeach the witness. Further evidence regarding the burning of this witness’s houses in Tongo was also submitted during proceedings. 

Challenges faced in the investigative process: witness denies attending interview
Challenges associated with the investigative process adopted at the Special Court were highlighted this week, when it became clear that Witness TF2-144, a native Krio speaker, was unable to confirm that he had attended an interview with the Prosecution for which a witness statement had been produced. Investigators from the OTP are alleged to have conducted the relevant interview in Kenema town on 5 November 2003. Under cross-examination, the witness was adamant that all the interviews held by the OTP that he had attended had taken place in Tongo. Adding to the difficulty of determining whether the interview took place was the fact that the witness is illiterate. Hence, when asked whether he could confirm that it was his thumb print that was on the pages of the witness statement from the interview in question, he argued there was no way of determining that this document evidenced statements made by him from an interview he had attended, given it looked like a number of other documents to which he had attested.

After the Prosecution confirmed that, to the best of its knowledge, the interview had taken place, Judge Boutet determined that the Chamber would assume that the Prosecution was acting in good faith in its production of the statement and disclosure of it to the Defense. His honour seemed to place paramount importance on the expediency of the trial in this instance, noting in his assessment that the statement would be admitted into evidence “on the basis that we don’t want to spend days on this…” [9]. 

While there was no evidence of any mala fide intent on the Prosecution’s behalf, the choice of assuming the Prosecution’s “good faith” carries with it an assumption about the veracity of the witness’s comments (i.e. that when saying the interview had not taken place, the witness was either lying or couldn’t remember it) which in turn, carries with it an assessment of the witness’s credibility as a whole. While the witness appeared to accept, during proceedings on Friday, that the interview in Kenema had taken place [10], his initial challenge during proceedings on Thursday raises important questions: namely, if a witness cannot remember an interview but the interview is deemed by the Chamber to have taken place, how will this affect the Chamber’s assessment of that witness’s ability to recollect other events? And conversely, to what extent can a prior inconsistency in a witness’s statement be assessed as a reliable challenge to his oral testimony, if a witness disputes the interview ever took place? 

The process of collating witness statements given by witnesses testifying at the Special Court is undertaken by investigators who conduct interviews nationwide. Given that the majority of Sierra Leoneans do not speak English, investigators are usually tasked with interviewing witnesses with the assistance of an interpreter [11], who will translate the relevant witness’s response from one of Sierra Leone’s many tribal dialects into English for the investigator to document [12]. Investigators and interpreters will then read back the statements to the witnesses, asking them to confirm that the statement accurately reflects what the witness said. Usually (though not always), the witness is asked to sign (or place a thumb print on) each page of the statement to evidence this confirmation. 

There have been instances throughout the trial where witnesses who are asked to explain the inconsistencies between their statements and vive voce testimony have claimed that their statements were inaccurately recorded by the investigators conducting the interview. This latest challenge further emphasized the on-going difficulty of ensuring that witnesses are able to attest to interviews in a manner that is meaningful, given the constraints of the interview process and the language barriers faced. 

Defense counsels seek leave from proceedings and review of trial time-table 
Exhaustion and illness were the reasons given by Dr Jabbi, one of the counsels for the first accused, when he sought leave from the proceedings for a week’s sojourn on Thursday. Dr Jabbi, a long-standing member of Hinga Norman’s team who lead much of the defense for Hinga Norman during the previous trial session, stated that he had not been enjoying the best of health and that this had been aggravated by his tireless efforts during the session’s break, which he was quite sure were known to all present in the Chamber.

Lead counsel for the third accused, Charles Margai, re-iterated Dr Jabbi’s sentiments, stating that the strain Dr Jabbi spoke of was not his alone. In a moment of congratulation directed at both sides of the bar, he noted that the Defense and Prosecution had worked assiduously and amicably to ensure the efficiency of proceedings. Yet he further pointed out that thus far, the CDF trial had heard almost double the witnesses heard during the RUF trial and therefore “sought the Chamber’s indulgence” and suggested that the Chamber consider adjourning proceedings at 5pm (rather as currently, at 6pm) each day. 

The Chamber, “sympathetic to the plight of counsel”, agreed to grant Dr Jabbi one week’s leave from the proceedings, Presiding Judge Itoe wishing him a speedy recovery. Judge Itoe further noted Margai’s request and stated that the Chamber would consider the matter and respond in due course. The Presiding Judge did, however, adjourn proceedings at 5.20pm on Thursday, without any justification being given for doing so. 

Trial Chamber adjourns to determine whether Moyamba witnesses should testify: Norman’s appeal pending 

Proceedings were adjourned at midday on Friday, after the Prosecution announced that they were due to call witnesses testifying to events that occurred in the Moyamba district in Sierra Leone’s south-west region. The testimony relating to events which occurred in Moyamba is currently contentious, as the nexus between this geographical location and the counts faced by the first accused under the amended and consolidated indictment form part of the grounds for the first accused’s appeal seeking an arraignment of the proceedings and service of a new indictment [13]. 

Both the Prosecution and the Defense were of the opinion that the Chamber should hear testimony from the witnesses from Moyamba. The Prosecution argued that the testimony could be removed from the evidence against the first accused at a later stage, should the Appeal’s Chamber decide in favour of Hinga Norman. They asserted that any change to the timetable of witnesses testifying would cause the Chamber and the accused undue delays, as proceedings may need to be adjourned for as long as a week in order to prepare new witnesses. Defense counsel reiterated the need for expediency and supported the Prosecution’s oral application, stating that it was in all party’s interests to ensure the trial proceeded efficiently. 

Trial Chamber No.1 shall deliver its ruling with regards to this issue on Monday. The week concluded with the Prosecution having called at total of 51 witnesses in the CDF trial. 

1.) See paragraph 13 of the Amended and Consolidated Indictment.    

2.) “NDMC” stands for National Diamond Mining Corporation.    

3.) This period of rebel occupation was allegedly known as the “Cyborg period”, due to the fact that AFRC combatants forced civilians to mine diamonds at the “Cyborg” mining site.    

4.) Paragraph 25(a) of the Amended and Consolidated Indictment dated 4 February 2004 alleges that the unlawful killings at Tongo field and the surrounding towns took place “between about 1 November 1997 and 30 April 1998”. There was no evidence led as to the timing of Ramadan in 1998, although a cursory look at Islamic calendars on-line for that year suggest that the fasting month began in December in 1998.    

5.) Under paragraph 10 of the Amended and Consolidated Indictment dated 4 February 2004, the Prosecution alleges that all acts and omissions charged in the indictment as crimes against humanity were part of a widespread or systematic attack directed against the civilian population of Sierra Leone.    

6.) See Special Court Monitoring Program Update No.6 dated 1 October 2004 at Tribal Nature of the Conflict ? Further Evidence Regarding “Junta Collaborators” and Special Court Monitoring Program Update No.14 dated 26 November 2004 at Witness TF2-030 (Unlawful killing).    

7.) See in particular The Prosecutor v Akayesu (Trial Chamber) (September 2, 1998) at para. 580 “the concept of ‘widespread’ may be defined as massive, frequent, large scale action, carried out collectively with considerable seriousness and directed against a multiplicity of victims.”    

8.) Junisa has been identified by civil society groups in Sierra Leone as being one of a number of mid-level commanders whom the Special Court should indict. See in particular Human Rights Watch’s report - “Bringing Justice: the Special Court for Sierra Leone Accomplishments, Shortcomings and Needed Support”, September 2004, Vol.16, No 8(A) at page 19, under the heading IV.A: Limited interpretation of “Those Who Bear The Greatest Responsibility” available on-line at: http://hrw.org/reports/2004/sierraleone0904/sierraleone0904.pdf.    

9.) Testimony of Witness TF2-144 on Thursday 24 February 2005.    

10.) In response to a question put by Defense counsel about his interviews in Tongo and Kenema, he did not deny that the interview in Kenema had taken place.    

11.) Interpreters and translators at the Special Court are subject to a Code of Ethics which was adopted on 25 May 2004. The Code of Ethics applies to “Persons employed by the Special Court under a fixed-term contract, a short-term contract or a Special Services Agreement, who interpret in the proceedings of the Special Court and/or who interpret in support of the activities of the Special Court.” As the code does not apply retrospectively, interpreters from many of the interviews conducted by the Prosecution would not have been subject to this Code.    

12.) Thus far during proceedings, witnesses have testified in several languages, including Krio, Mende, Temne, Limba and Kono.    

13.) Hinga Norman’s counsel is currently appealing the Trial Chamber I’s “Decision on the First Accused's motion for service and arraignment on the consolidated indictment” (Itoe J dissenting) issued in November 2004. Application to appeal was granted by Trial Chamber I on 16 December 2004, although the date of the appeals hearing has not, as yet, been set. See Decision on Application by First Accused for Leave to Make Interlocutory Appeal Against the Decision on the First Accused’s Motion for Service and Arraignment on the Consolidated Indictment dated 16 December 2004 available on-line at http://www.sc-sl.org/CDF-decisions.html. See also “Special Court Monitoring Program Update No.15” dated 3 December 2004.    
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