	Sierra Leone Field Reports 

	Because of the importance of the mission with which the Special Court for Sierra Leone has been invested, the Berkeley War Crimes Studies Center established a permanent monitoring program in Freetown in June 2004. It is our conviction that only an ongoing presence and attendance at trials, day in and day out, will enable us to report on and evaluate the work of the Special Court in a comprehensive manner. 

Our monitors, Radha Webley, Sara Kendall, Michelle Staggs, Kyra Sanin, and Anna Stirnemann, have attended daily court sessions since the first trial began. Their weekly reports, in conjunction with upcoming interim and thematic reports, cover the initial phase of the trials. Our website is updated with their information on a regular basis. 

Apart from the commitment and dedication of the monitors, acknowledgments are also due to the International Center for Transitional Justice with whom we share information and cooperate on issues regarding the Special Court, to our partners at the Human Rights Center at UC Berkeley, and to the Wang Family Foundation for their ongoing support of this project.

David Cohen Director, Berkeley War Crimes Studies Center
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	Special Court Monitoring Program Update #1 Trial Chamber I - CDF Trial  23 June 2004

	by Radha Webley, Researcher   


After getting off to a slow beginning, the Special Court's first trial finally got off to a full start last week, with the defense delivering its opening statement and the prosecution calling its first witnesses in the case against the three key leaders of the Civilian Defence Forces (CDF). The three individuals on trial for this case are Samuel Hinga Norman (former National Coordinator of the CDF, as well as former Deputy Minister of Defence for Sierra Leone and former Minister of the Interior), Moinina Fofana (former National Director of War of the CDF), and Allieu Kondewa (former High Priest of the CDF). 

Although the trial opened on June 3 with the Prosecution's opening statement, the first weeks of June were spent sorting out the question of legal representation for the first accused, Samuel Hinga Norman, who had requested that his then-present counsel be excused and that he be allowed to represent himself for the duration of the trial. This matter was fully and finally settled on Monday, under the Trial Chamber's earlier ruling of 8 June. This ruling held that Mr. Norman be allowed to exercise a qualified right to self-representation, with the limitation that he be appointed a stand-by counsel team who would be available to advise and support him on legal and procedural matters. This stand-by counsel team of four, now assembled, includes both national and international counsel. 

Following the settlement of this issue, Mr. Norman delivered his opening statement on Tuesday June 15. After asserting his honorable intentions to defend his country during Sierra Leone's 10-year civil war, he presented a series of arguments that questioned and refuted the legal basis of the court. As the latter issue had been dealt with previously by the Trial Chamber, the Trial Chamber did not further address it, and the prosecution then proceeded to call its first witness. 

In the week since this first witness was called, the prosecution has called a total of four witnesses in this case. These witnesses' testimones have focused primarily on a number of events that allegedly took place in and around Koribundo, a small town in the district of Bo, in Sierra Leone's Southern Province. These testimonies particularly concentrated on one attack that is alleged to have occurred during February of 1998. 

These four witnesses all described their experience of the Kamajors, a fighting group based around a traditional Mende hunting society [1]. In a highly emotional testimony, one witness told of being violently beaten by the Kamajors, and then being forced to watch his brother being killed in front of his eyes. Another witness recalled seeing a group of Kamajors mutilating and killing three individuals in Koribundo, one of them a chief. 

All of these witnesses recounted seeing or hearing about houses being burnt en masse in the town of Koribundo during this attack. Also, importantly, they each presented testimony concerning two town meetings held in Koribundo that followed these violent incidents. During these meetings, Mr. Norman (then Regent Chief of the area) is alleged to have spoken before an assembly of citizens from Koribundo and the surrounding area and to have made a number of incriminating statements. In particular, he is alleged to have said that it was he who sent the Kamajors to Koribundo, and that he had given orders that all people there should be killed and all property, with only a few exceptions, destroyed. 

The defense's cross-examination for each witness was conducted separately by the counsel for the three accused individuals, as well as by Mr. Norman himself. In all four cases, these cross-examinations focused on highlighting contradictions and inconsistencies both within and between the witnesses' statements. The cross-examinations also sought to refute demonized images of the Kamajors and of Mr. Norman, stressing the fact that under Mr. Norman, the Kamajors were critical in the protection of the people of Koribundo throughout the civil war. 

Even though the Court has only been in full swing for under two weeks, a couple of key issues have surfaced even at this early date that deserve mention here. The slowness of the proceedings thus far is a matter of especial concern, given that the court is expected to complete all trials within the next two years. With the prosecution expected to call over 190 witnesses in the course of this one trial, the fact that only four witnesses have been called thus far calls into question the ability of the court to complete its proceedings within the given time-frame. 

Some of this initial slowness can of course be attributed to the very early stage of this current trial. In the short time since the prosecution began calling witnesses, for example, the court has been faced with a number of time-consuming procedural questions, ranging from how prior inconsistent statements by the witness should be properly addressed by the defense counsel during cross-examination, to various questions concerning the admissibility of different types of evidence. Once dealt with during these early days of the court's operation, these issues will hopefully cease to occupy so much of the Trial Chamber's time, such that the trials can then proceed in a speedier fashion. 

Another issue evident during this last week's proceedings is the inherent tension in the attempt to separate the quest for justice from questions of national politics. Widely considered within Sierra Leone to have brought an end to the civil war, the CDF, and Mr. Norman in particular, enjoy effusive support from much of the Sierra Leone public. In fact, the courtroom's public gallery has been filled to capacity for much of these last weeks, with the majority of those present there in support of the defendants, waving in solidarity to Mr. Norman as he enters and leaves the courtroom. 

Reacting to a round of applause from this audience after Mr. Norman's opening statement last week, Presiding Judge Benjamin Mutanga Itoe reprimanded the audience, underlining that this court is not a political forum, but a hall of justice, a theme that he and the other judges have returned to repeatedly throughout the last two weeks. 

Regardless of the continued (and certainly understandable) effort to separate the proceedings of this trial from domestic politics, the political meanings of this trial cannot be ignored. Mr. Norman was a cabinet member of the present government until his arrest in March of last year, and was, until that point, a key member of the present administration. The fact that he is now on trial before such a tribunal, regardless of whether his arrest had any political motive or intention, certainly carries political meanings for much of the Sierra Leone public who are following his trial, either in person, via word of mouth, or through the daily newspapers. 

As mentioned earlier, however, this trial, and the court's operations in general, remain in their very early stages. These and other issues will undoubtedly unfold and change over the coming months. 

At the time of writing, the CDF trial has been adjourned until September 8. With only one courtroom fully operational at present (there is a second one currently under construction), only one trial can run at any given time. During July, this one courtroom will be used to open and launch the trial against the Revolutionary United Front (RUF). The court is scheduled for a month's recess in August. 

 

1. The Mende are one of the main ethnic groups in Sierra Leone. Although the Kamajors were comprised mainly of Mende individuals and were the dominant group within the CDF, there were also other such fighting groups that were part of the CDF. These were the Gbethis and the Kapras (made up of fighters primarily of Temne ethnicity), the Tamaboros (comprising mainly those of Koranko ethnicity) and the Donos (emerging out of the Kono ethnic group).  
 
	Special Court Monitoring Program Update #2 Trial Chamber I - RUF Trial  9 July 2004 

	by Radha Webley, Researcher   


The Special Court for Sierra Leone opened a new trial session this week with the opening of the joint trial of three of the key leaders of the Revolutionary United Front (RUF). These three individuals, all alleged to have been senior officers and commanders within the RUF, are Issa Sesay, Morris Kallon, and Augustine Gbao. They are charged with eighteen counts of crimes against humanity and other violations of international humanitarian law, their charges including acts of terrorism, collective punishment, extermination, murder, enslavement, and pillage. 

As with the case against the Civilian Defense Forces (CDF) that began last month, these three RUF leaders are also specifically charged with the use of child soldiers as a violation of international humanitarian law. Unlike the indictment against the CDF, however, which does not include any charges of sexual violence, the charges against the RUF leaders include four counts of sexual violence, among them charges of rape, sexual slavery, and outrages upon personal dignity. 

Opening the RUF trial on Monday 5 July, Presiding Judge Benjamin Mutanga Itoe delivered a brief address to the Court. In this statement, Judge Itoe reiterated the history and purpose of the Special Court, and also stressed the Court's commitment to protecting the rights of the accused by ensuring a fair  and expeditious trial. 

After this address, Chief Prosecutor David Crane proceeded to deliver the first half of the prosecution's opening statement. Outlining the history and background of the conflict, his address highlighted the regional nature of the conflict, focusing on a February 1991 planning meeting held in Liberia, at which meeting the initial RUF-led invasion of Sierra Leone was allegedly planned. Throughout his address, Crane made a point of stressing that the  RUF's motive was not political reform, as is often claimed by this group, but was instead the control of Sierra Leone's "resource rich areas." 

Against this background, Crane outlined the 18 charges of war crimes and crimes against humanity with which the defendants in this case are charged. In this context, he repeatedly emphasized the centrality in this case of the legal concept of joint criminal enterprise, particularly in regards to the alleged wartime collaboration between the RUF, the AFRC (Armed Forces Revolutionary Council), and the NPFL (National Patriotic Front for Liberia, led by Charles Taylor). Following this introduction, Crane gave a broad outline of the evidence that the prosecution will present in support of those charges. 

With the rhetorical flourish for which he has become known, Crane peppered his statement with quasi-poetic phrases, telling his listeners that this case "is a tale of horror, beyond the gothic into the realm of Dante's inferno." Variously referring to the RUF as "hounds of hell," "dogs of war," and "handmaidens to the beast of impunity that walked this burnt and pillaged land," he described the RUF/AFRC collaboration as a "macabre dance of death,"  claiming that "ruin was their motto and destruction was their creed." Along the same lines, Crane claimed that the witnesses to be called in this case would "meet and slay the beast of impunity with the righteous sword of the law." Not surprisingly, this language generated a lively debate, initiated by the defence counsel, regarding the appropriateness or inappropriateness of such potentially emotive language. 

The second half of the prosecution's opening statement was delivered by prosecution attorney Abdul Tejan-Cole. Tejan-Cole elaborated on the nature of the crimes in question, emphasizing the widespread nature and consistent pattern of the crimes committed by the RUF during the war. He also detailed a number of specific crimes allegedly committed by each of the accused, in addition to stressing the criminal significance of their responsibility as senior commanders. Finally, Tejan-Cole outlined the categories of witnesses to be called for the prosecution. These categories included 1) those who will give an overview of the nature and geographic spread of the crimes, 2) those "insiders" who can give detailed evidence about the command structure of the RUF, 3) crime-based witnesses, 4) expert witnesses, 5) witnesses testifying about the conscription of child soldiers, and 6) those giving evidence about attacks on UNAMSIL personnel. 

These statements by the prosecution were followed by an opening statement by Raymond Brown, defence counsel for Morris Kallon. Emphasizing that Kallon's defence team represents their client as an individual, not as a member of the RUF, and not as part of any RUF/AFRC "joint enterprise," Brown stressed that the guilt of the RUF was not in any way equivalent to the guilt of his own client. He went on to refute Crane's claim that "this was not a just war," stressing that Kallon fought in the war because of his commitment to democracy, not to some "corrupt enterprise." Brown also refuted the idea of a clearly defined command structure in the RUF, as well as the concept of a "marriage" (or even any clear alliance) between the RUF and the AFRC. 

Lastly, Brown proceeded to test the concept of "those who bear the greatest responsibility" upon which the Special Court rests, by suggesting that Kallon  and perhaps others are being tried in lieu of those who truly bear such "greatest responsibility," such as Charles Taylor (in exile in Nigeria), Foday  Sankoh (deceased) and Sam Bockarie (deceased). Brown also underlined the necessity to question the credibility of the "insider" witnesses referred to  in the Prosecution's opening statements, and pointed to a number of inconsistencies and contradictions inherent in such witnesses' testimony. 

The following day, Tuesday 6 July, began with further opening statements from the defence. While defence counsel for Issa Sesay declined to make an opening statement at this point, Augustine Gbao not only opted to deliver his statement at this point, but chose to give the statement himself, in lieu of  his defence counsel. Before Gbao began, the judges warned him that his statement must not touch on questions either of politics or of the constitutional legitimacy of the Court (an issue addressed earlier this year by the Trial Chamber), but that his remarks must, in accordance with the Court's Rules of Procedure and Evidence, remain "confined to the evidence he intends to present in support of his case." 

Gbao's remarks, however, went directly to the issues he was forbidden from addressing. Refuting the legitimacy of the Special Court, he insisted that "it  would be difficult to convince any critical mind that this court is not political....there is no judicial exercise without politics." After repeated warnings from the judges after each of these statements, however, his statement was shortly cut off, with the judges insisting that politics will not be allowed to "intrude into the domain of the impartial and dispassionate hall of justice." 

Later that day, Gbao stood to address the Court, alerting the Court of his refusal to recongize the Court and requesting that no lawyer shall further  represent him in the courtroom. After some deliberation, however, the Trial Chamber (citing a 2000 ICTR decision in relation to the Barayagwiza case)  ruled that, due to the lack of "truly exceptional circumstances," Gbao's defence counsel will not be permitted to withdraw but has the obligation to  continue to represent him in court through the end of this trial. Gbao's defence counsel has since filed a motion for leave to appeal this decision  but, in accordance with this ruling, have continued to appear in Court on Gbao's behalf. 

As of the following day, however (Wednesday 7 July), Gbao himself stopped appearing in court for his trial, and instead sent a message through his  counsel to reiterate that he 1) does not recognize the Special Court as a legal body, 2) will not take any part in it, as to do so would be to recognize  its legitimacy, 3) would like to dispense with legal representative services, 4) will no longer furnish them with any instructions or information, and 5)  will demand that his lawyers take no further part in proceedings. In response to Gbao's absence, the Trial Chamber ruled that the Gbao has effectively  waived his right to appear, leaving them with no choice but to allow the trial to proceed without him present. 

After having issued this decision, court was adjourned until the following Monday 12 July, in order that a number of motions that had been made earlier  in the week by the defence counsel could be addressed by the Trial Chamber before the trial proceeded any further. These motions revolved around various questions concerning proper disclosure of exculpatory material by the Office of the Prosecution to the Defence Counsel. In particular, defence counsel was concerned about full disclosure to the defence counsel of monetary disbursements and any other details concerning the prosecution's interaction with the witnesses to be called for this case. The defence counsel cited a few cases of exceptionally large disbursements to witnesses as the basis for their arguments, and requested explanation of these disbursements and full disclosure of any other possible transactions. 

In a lengthy ruling on this issue on Friday 9 July, however, the Trial Chamber's dismissed this decision, stating that the defence counsel's request  lacked sufficient specificity regarding the content and materiality of such exculpatory evidence, and reiterating that defence counsel had not satisfied  the Bench that an abuse of process had taken place. 

Although this last week only represented the very beginning of what will certainly be a lengthy and complex case, the first days of this case  highlighted a few issues and questions that will likely continue to arise throughout the duration both of this trial and also of the other trials currently before this Court. 

The first of these issues is the question of "those who bear the greatest responsibility." As mentioned above, this issue was raised by defence counsel  Raymond Brown in his opening statement on behalf of Morris Kallon. It was similarly raised by other defence counsel in the context of motions relating  to the prosecution's "insider" witnesses. By virtue of these witnesses' important positions in relation to the key wartime contingents, they will  undoubtedly be central in the prosecution's case, as their positions afforded them access to critical evidence and information pertaining to the defendants  in this case. At the same time, however, these witnesses' very access to such information will undoubtedly raise the question of how they could have been  privy to such information without also having participated in the crimes to which they bear witness. By extension, their testimony before the Special  Court will undoubtedly open questions of why these individuals have not been indicted while Sesay, Kallon and Gbao have. Regardless of any legal import or impact this question may have in the context this case, this issue will undoubtedly be central in the minds of many within the Sierra Leonean public. 

The second of these issues is the question of equality of arms. Raised repeatedly by the defence counsel in the CDF trial during that trial's first  weeks (particularly in relation to various questions regarding resources available, respectively, to the prosecution and defence offices) it has also  arisen, if only briefly, during the current RUF trial. In particular, this issue was noted by the defence counsel in their arguments concerning  disclosure of exculpatory material, in which context defence counsel tabled the issue of the prosecution's significant monetary disbursements for  particular witnesses. While discussing these disbursements, the defence counsel raised the question of whether they, like the prosecution, would have  access to the funds necessary to effectively protect the defence witnesses for this case. 

Lastly, as evident in the first weeks of the CDF trial, and as was likewise clear both in Gbao's truncated opening statement and in his decision to no longer appear in the courtroom, is the continuing tension between justice and politics. A tension inherent in the very nature of this court as a legal body  that must, by its very definition, exclude politics from its jurisdiction, it is nonetheless a tension that will likely continue to occupy the Court's  attention in the coming months. For, after all, the very circumstances that created such a pressing need for justice in Sierra Leone (and, thus, for the  Special Court itself) were inextricably intertwined with Sierra Leonean and regional politics. In this light, this recurring tension can be understood as  not only likely, but truly inevitable. 

 
	Special Court Monitoring Program Update #3 Trial Chamber I - RUF Trial 23 July 2004 

	by Radha Webley, Researcher   


Beginning Monday, 12 July, the Special Court's prosecution team began calling its first witnesses in its case against three of the alleged leaders of the RUF (Revolutionary United Front). Between 12 July and 23 July, nine witnesses were called in total, each of them recounting multiple atrocities allegedly inflicted upon them and their families by rebel forces between 1998 and 1999. Although their testimonies were quite varied in scope, they ranged from accounts of sexual violence, amputations, and murder, to descriptions of forced labor, pillage, and the use of child soldiers by RUF forces.  Rampant sexual violence and amputations stood out as two principal themes throughout these nine witnesses' testimony. One woman from Bombali District told of being captured by a group of rebels, then being raped by one of her captors, watching her husband killed in front of her, and suffering the amputation of both of her hands. Another woman described being beaten and raped by rebels in front of her children, then suffering the amputation both of her own hand and the hand of her six-year old child. Many witnesses described seeing teenage girls and women taken as "wives" by rebels. One man recalled how, after being captured by rebels, his wife was raped by eight men in front of both him and his children. Later, this same man told of how the male captives were divided up into three groups, the first group locked inside a house and burned to death, the second group taken aside and either shot or cut to death, and the third group (his own) subjected to amputations.  In addition to many other such stories that focused on these two themes, witnesses also recounted various other crimes that are equally emblematic of Sierra Leone's ten-year civil war. A man from Kono district showed the court the inscriptions "AFRC" and "RUF" that were carved on his body after having been captured by a combined group of rebel and junta forces. Another man from Kono described being captured during a rebel attack on Koidu and taken toTomodu, where he was forced to mine diamonds under gunpoint, fed only one plantain per day. Most witnesses recalled seeing houses and villages burnt by rebel forces, and told of rebels going from house to house stealing food and household goods.  Speaking to one of the principal charges in the indictment against the three defendants in this case, many witnesses also described seeing child soldiers among the rebels, some as young as five years old, working as guards, fighters, and rapists. In fact, one of the witnesses gave a first-hand account of having been captured by the rebels at the age of 12 and incorporated within a "Small Boys Unit" of a rebel group in the Northern Jungle. This witness, now seventeen years old, recounted various events that took place during the year and a half that he remained with this group.  In addition to introducing the Court to the crime-based evidence that will be presented during this case, these witnesses' testimonies also highlighted a few other themes that will undoubtedly be central to the prosecution's case during this trial. For example, most of the witnesses were asked to describe their understanding of who the "rebels" and the "RUF" were. In this regard, one witness stated that the RUF were those who started the war in 1991, while another described them as the men with guns who had rebelled against their country. They described how some wore full combat attire, some just civilian dress, and others a combination of the two.  Similarly, while the defence counsel's cross-examinations made a point of stressing the difference between the RUF, or rebels, and the AFRC, or junta forces, the prosecution, in keeping with the emphasis on "joint criminal enterprise" evident in their opening statement, seemed to stress the point, made firmly by one witness, that the rebels and junta worked "as one."In their examination of these first witnesses, the prosecution also began to lay the foundation for establishing the premise of command responsibility upon which their case rests. In this light, questions asked of witnesses drew out the names of the commanders within particular rebel groups. Witnesses were asked to recount how they knew these individuals were in charge of these particular groups, to give examples of incidents where their authority was demonstrated, and to describe the chain of command evident in these rebel groups. Aside from one relatively vague reference by a witness to "Colonel Issa," none of these witnesses' testimony specifically mentioned the three accused, but the commanders mentioned will undoubtedly be linked to the accused as the trial proceeds.  As the prosecution sought to draw out such details, the cross-examination by the defence counsel for the three accused focused on highlighting inconsistencies between the witnesses' original statements and their testimony in court. These cross-examinations also pointed to the difficulty of distinguishing between rebels, junta and other fighters during the war.

Throughout these two weeks of witness testimony, the tension between the rights of the accused and the protection and comfort of the witnesses was clear. Although both the prosecution and defense counsel, as well as the judges, were adamant in their intentions to remain sensitive to the witnesses' needs, they were also faced with the reality that, at times, the witnesses' needs directly conflicted with fair trial standards. This point was made particularly clear during one debate in which a witness was afraid of disclosing the exact places and locations associated with her testimony. In response to her clear discomfort about discussing such details, a proposal was made for the witness to submit these pieces of evidence in writing. Defence counsel, however, was vehement in their opposition to such a proposal, insisting that this would preclude the possibility for a full and public cross-examination.  Another issue that continued to surface during these last weeks is how to deal with traumatized witnesses and how to best address their needs in the courtroom. With this concern in mind, both prosecution and defence counsel agreed that one particularly traumatized witness should be allowed to forego verbal testimony, and to simply verify as true her original statement to the prosecution, re-read in the courtroom in her presence. In addition to this one extreme case, many of the other witnesses who testified verbally often broke down in tears in the midst of their testimony or otherwise exhibited severe discomfort, leading to adjournments that ranged from minutes to hours.  Yet another continuing topic of concern during many of these witnesses' testimony was the difficulty of eliciting precise information regarding times and dates. As most of them were unable to read and write, it became clear that many of the witnesses measure time according to seasons rather than within the framework of days and months. Much of the defence counsel's cross-examinations focused on highlighting inconsistencies in, or lack of knowledge about, the times and dates of the events recounted by different witnesses. The judges, however, were fairly regular in their reminders to counsel that they must phrase their questions in a way that would be both understandable and answerable by the witnesses. In fact, some of the judges' comments in this regard seemed, at times, to border on condescension, with them not only pointing out that counsel must take into account the "illiteracy" of the witness before them, but must also remember their relative "unsophistication" and "unintelligence."  One final but alarming issue that arose this last week in the courtroom was an allegation, later dismissed by the Bench as ungrounded, relating to mis-treatment of family members of the accused. This allegation led to a fiery courtroom debate about the appropriateness of such a public accusation. On the morning of Thursday, 22 July, defence counsel told the Court that the previous day, family members had allegedly visited the accused during visiting hours and that upon leaving the detention center, these women were stripped and subjected to an intrusive vaginal search, a search carried out without authorization from the Chief of Detention.  The following day, the Trial Chamber heard testimony from the Chief of Detention, Barry Wallace. Having investigated these charges with his staff and submitted a report on the matter via the Registrar, Wallace maintained that such an intrusive search was not the policy of the Court's Detention Unit, and that no such search had occurred. A vigorous debate then followed between the defence counsel and the Bench. Wayne Jordash, the attorney for the first accused who had initially tabled this matter before the Court, insisted that a full investigation must include discussions with the women who had made the allegations, and that the report submitted by the Chief of Detention was thus incomplete. This point was supported by counsel for the second and third accused.  The debate in the courtroom, however, soon turned to the appropriateness of the defence counsel's submission of such allegations within the public setting of the courtroom. Each of the judges reprimanded the defence counsel at length, emphasizing that such a severe allegation should have been more fully investigated by the defence counsel prior to bringing it before such a public forum as the courtroom. The judges repeatedly stressed the necessity to take into account the public nature of the Court proceedings, emphasizing that "we are very much concerned about the image of this Court." They reminded the counsel of the presence of both national and international press in the gallery, saying that now "it's in the headlines of the news for nothing."  This heated debate continued for some time, with defence counsel insisting that they had acted appropriately in this regard. It eventually ended, however, with Presiding Judge Itoe telling the Chief of Detention that the Bench believed his testimony, and informing defence counsel that this matter should be (and should have been) dealt with through the Registry and not in the courtroom itself.  As the trial moves into the next week, it will move into the final week of this trial session. The Court will be in recess throughout all of August and, upon resuming in early September, will switch back to the CDF trial. The RUF trial is set to resume in October.

 
	Special Court Monitoring Program Update #4 Trial Chamber I - CDF Trial  17 September 2004 

	by Michelle Staggs and Sara Kendall, Senior Researchers

Summary Status of the Court Use of Child Soldiers As a Novel Charge Evidentiary Issues Treatment of Witnesses and Witness Testimony     


Summary
After a five-week recess during the month of August, the Special Court for Sierra Leone resumed the trial session of Civilian Defense Forces (CDF) defendants Sam Hinga Norman, Moinina Fofana, and Allieu Kondewa. Under the combined indictment, the defendants are charged with eight counts of violations of international humanitarian law, including unlawful killings, physical violence and mental suffering, looting and burning, terrorizing civilian populations and collective punishments, and using child soldiers. These crimes are charged primarily as violations of Common Article III of the 1949 Geneva Conventions, with two exceptions: the first count of murder is brought as a crime against humanity, and the use of child soldiers is a novel charge brought under the blanket category of “other serious violations of international humanitarian law.” 

The CDF case will continue through the end of September, after which the Trial Chamber will resume hearing the Revolutionary United Front (RUF) case. Since no judges for the second Trial Chamber have yet been appointed, the first Trial Chamber will be alternating between the CDF and the RUF cases in the coming months. The start date of the Armed Forces Revolutionary Council (AFRC) trial is still unknown at this time.

The prosecution called three further witnesses who recounted the alleged events of February 1998 in Koribondo and one witness who has testified regarding his capture and conscription as a child soldier. This brings the total number of witnesses heard thus far in the CDF trial to seven [1]. In both examination and cross-examination, the first three witnesses’ testimony focused on the burning of houses and looting of property in Koribondo as well as the killing of civilians and alleged rebel sympathizers. The prosecution attempted to demonstrate Sam Hinga Norman’s accountability for the atrocities committed in Koribondo by focusing their witness examinations on statements that Norman allegedly made at a town meeting shortly after the considered events took place. The fourth witness described his participation in RUF operations after he was forcibly conscripted following the killing of his father. Two years later, at the age of fourteen, he was captured by CDF forces and underwent an initiation ceremony allegedly performed by the third accused, Allieu Kondewa.

Four of the main issues at trial this week were (i) the status of the court itself; (ii) the use of child soldiers as a novel charge; (iii) evidentiary issues related to credibility and reliability; and (iv) the treatment of witnesses and witness testimony [2].

Status of the Court 
The Special Court for Sierra Leone was created by an agreement between the government of Sierra Leone and the United Nations. As such, it exists independently of the domestic legal system of Sierra Leone even though it incorporates two domestic laws into its statute as indictable offenses. A number of challenges to the court’s jurisdiction were brought by the defense during the pretrial stages of the proceedings. Although these challenges were formally resolved by the court’s own Appeals Chamber in March of 2004, defendant Sam Hinga Norman continued to openly question the jurisdiction of the court this past week at trial. 

During pretrial proceedings, the defense had argued that the Special Court’s primacy over the Supreme Court of Sierra Leone violated the state’s constitution. Arguing further that the statute of the court names crimes that did not exist in the domestic law of Sierra Leone, the defense made the case that the charges violate the prohibition on retroactive criminal liability. The court responded in its decision that it was acting in an international jurisdiction completely outside the sphere of domestic law [3]. On the second day of the re-opened proceedings, defendant Sam Hinga Norman addressed the court directly about this matter during his cross-examination of a witness [4]. Insofar as the issue of the status of the court had been settled by the court itself, Hinga Norman claimed, it was essentially a political imposition upon the people of Sierra Leone. Hinga Norman further objected to the designation of the court as an international tribunal. Stating that the court is supranational and applies international laws, the bench reiterated the position it had taken in its pretrial ruling on the court’s jurisdiction. The court does not appear to regard itself as a hybrid entity: it understands its own operations to be taking place entirely outside of the domestic legal system.

Hinga Norman’s objections to the court were dismissed by the judges as an effort to politicize the proceedings, whereas the judges considered themselves to be operating under the principle of legality rather than engaging in political rationalizations. In response to Norman’s objections, Judge Bankole Thompson’s assertion that “this is not a court of politics, it is a court of law” is a recurring claim as the proceedings continue.

Use of Child Soldiers as a Novel Charge
For the first time since the trial began, the court heard testimony from a former child soldier, conscripted to the CDF at age 14. The charge of child recruitment is a novel charge and an indictable offense under Article 4(c) of the court’s Statute[5]. While the defense originally contested this charge on the grounds that, at the time child soldiers were conscripted into the CDF, the charge of child recruitment was not as yet a statutorily recognized offense [6], the Appeals Chamber fully and finally decided that individual criminal responsibility for this charge was attributable to each accused in its pre-trial decision of May 2004 [7]. 

During his testimony, Witness TF2140, aged 21 years old, explained to the court how he was captured by the Kamajors and subsequently initiated into the “born naked society”. Allieu Kondewa, the former High Priest of the CDF, is alleged to have performed the initiation ceremony in which the witness participated. Sam Hinga Norman is alleged to be his former commander. Norman verified the closeness of the relationship between the first accused and the witness when he cross-examined the witness referring to him as “my son”. The witness also alleged that Moinina Fofana had several “securities”, namely, young boys under the age of 14 acting as guards, living in his house in Bo. 

The witness also gave detailed testimony as to his initiation ceremony and that of other child soldiers as Kamajors. According to the witness, his hands were tied behind his back and he was put into a cage made of palm fronds with five other boys, some as young as age 10 or 11. It was a precondition to their participation in the initiation ceremony that the boys were virgins. As virgins, those “pure from women”, were considered immune to gun-fire (“free from bullets”). The initiates were pierced with blades and certain “charms” thought to imbue them with special powers were placed in the wounds on their bodies. During cross-examination, the witness attested to believing these charms, given to him by Kondewa, were the reason he had been spared from death during the war. 

Evidentiary Issues 
The reliability of certain witness testimony was brought into question by counsel for the second and third accused this week, after it was found that certain statements made by Witness TF2159 during his testimony in court contradicted the computer-generated written statement of the prosecution’s interview with that witness on 3 December 2003. This led the Trial Chamber to extensively examine its decision of 16 July 2004, regarding the disclosure of witness statements and cross-examination [8]. After much discussion between the bar and the bench, the judges ruled that counsel for each of the second and third accused could tender Witness TF2159’s statement from 23 December 2003, marked to show the discrepancies in question, as Exhibit 7 to the trial. 

The issue of the reliability of the witness statements themselves was further raised during the court’s motion session, when stand-by counsel for the first accused put forward a motion to have the hand-written notes of the interviewers from the OTP submitted as evidence to the court. The defense argued that, in accordance with Rule 66(A)(ii) of the court’s Rules of Evidence and Procedure (the Rules), the defense was entitled to view these interview notes, as they were material to the preparation of its case. It further argued that, in accordance with the ruling of the ICTY in the Blaskic case [9], all documents held by the prosecution had to be disclosed to the defense without delay. Furthermore, following the ruling in the Kordic case [10] and the rules of procedure and evidence of the ICTY, the defense argued that statements which were tendered as evidence by the prosecution should be tendered in the form in which they were originally disclosed. The defense argued in the alternative that these hand-written notes would constitute exculpatory evidence to which the defense would be entitled under Rule 68(B) of the Rules. 

In support of its argument to have these notes tendered to it, the defense noted that the computer-generated witness statements issued by the prosecution were, in many instances, the result of translations by the OTP from a witness’s interview given in Mende or Krio to English. In certain instances, interview responses had even been translated first from Mende to Krio and subsequently from Krio to English. Furthermore, none of the computer-generated statements issued by the OTP had been signed by the witnesses who had been interviewed. 

The prosecution argued that the hand-written notes of interviews with it witnesses should be deemed evidence within the exception of Rule 70(A) of the Rules. Citing Blaskic [11], it argued that hand-written notes of the interviewers of the OTP fell within the category of “reports, memoranda or other internal documents prepared by a party” which are “not subject to disclosure or notification”. The defense retorted that those documents were meant to refer to privileged material and as such, would not be admissible as evidence, but that hand-written notes regarding interviews with witnesses whose statements and testimony are material to its case would clearly not fall within this category. The bench reserved judgment on this issue following its further consideration. 

Treatment of Witnesses and Witness Testimony
Compensation of Witnesses

A common line of questioning in the defense’s cross-examination of witnesses focused on the material and financial support provided to witnesses appearing in court. At cross-examination, each witness was questioned regarding the total amount of money he had received from the court. There has been some disagreement at trial as to the nature of this support: it is framed both implicitly and explicitly by the defense as payment for witness testimony, whereas the prosecution regards it as compensation for witness expenses. The defense has attempted to demonstrate that the compensation received by witnesses far surpasses the amount of money they would have made if they had not appeared in court. In one such instance, the defense attempted to show that a witness’s compensation for cooperating with the Office of the Prosecutor would have amounted to far more than his annual income. The bench has stated that the prosecution must disclose all amounts paid to witnesses by the Victims and Witnesses Unit, and it appears that this issue of compensation will continue to be raised by the defense as the trial proceeds. 

Disclosure of Witness Identities

The court has set up a number of protective measures to shield the identity of witnesses. A Victims and Witnesses Unit has been established within the Registrar to provide support and security to witnesses for both the prosecution and the defense. Either party may apply for non-disclosure of a witness’s identity, and thus far all witnesses have testified behind a screen so that they cannot be seen from the public gallery. Some witnesses have been heard by the court during closed sessions that were not attended by the public. 

Despite the court’s consideration of certain witness testimony during closed sessions, the restriction on revealing the contents of closed session testimony during public proceedings has not always been respected. One member of defense counsel disclosed the name of a witness’s brother mentioned in a closed session during his public cross-examination. He was cautioned by Judge Boutet to be mindful of witness protection measures, though it was quite possible that the identity of the witness could have been compromised. This is a particularly sensitive issue given that many attendees of the trial are supporters or family members of defendant Sam Hinga Norman. When addressing a witness that he knew personally, Hinga Norman would comment that it was strange to address the witness formally, and in one instance he asked to refer to a witness as “my son.” Subsequent questions from Hinga Norman during his cross-examination of this witness made it evident that the witness had previously lived with the defendant and had received financial support from him. 

Translation

During the second round of proceedings, only one witness has testified in English thus far, with the remainder testifying in Mende. The court Registrar has produced a code of ethics for translation which specifies that interpreters and translators “shall convey the entire message, including vulgar or derogatory remarks, insults, mistakes, untruths and any non-verbal clues, such as the tone of voice and emotions of the speaker, which may facilitate the understanding of their listeners or readers.”[12] The English translations frequently mimic the tone of voice of the testifying witness. Translators and interpreters have been trained in simultaneous translation, which means that the translation is provided while the witness is speaking rather than waiting for the speaker to finish several sentences.

Translators occasionally interrupted the proceedings to state that the witness was speaking too quickly, at which point the judge would remind the witness to slow his response and wait for the translation. Judges have encouraged native speakers of Mende from the prosecution and defense teams to correct the translations whenever they appeared to be inaccurate, though there have been few objections to the court translations. Cross-examinations of witnesses by Mende-speaking counsel have resulted in interruptions by the judges, as counsel would occasionally begin another question before the witness’s response to the previous question had been fully translated into English. The judges have been particularly concerned with the possibility of gaps in transcripts of the court proceedings that could result from one party speaking over another party as the translation into English or Mende was still being transmitted.

1.) Further witness testimony has been heard by the court in closed session. At the time of this report, monitors are not permitted in the courtroom during closed session. Therefore additional witness testimony has been heard by the Trial Chamber which has not been documented here.    

2.) The court session began on 8 September, with Friday 10 September reserved for hearing motions. The following week’s session was abbreviated Wednesday morning when the court announced that it would go into closed session until Friday 17 September. Therefore, while the period covered in this report appears to be longer than a week, public access to the testimony was limited to four out of seven days at trial.    
3.) “Summary of Decision on Preliminary Motions Based on Lack of Jurisdiction” dated 16 March 2004, available on line at http://www.sc-sl.org/summary-SCSL-04-14-PT-035.html.    

4.) As noted in the first weekly report, Sam Hinga Norman has chosen to represent himself at trial. He has been appointed stand-by counsel who also engage in cross-examination on his behalf.   
5.) Under Article 4 of its Statute, the Special Court has the power to prosecute persons who committed serious violations of international law including: (c) Conscripting or enlisting children under the age of 15 years into armed forces or groups using them to participate actively in hostilities (“child recruitment”).    

6.) See also: http://www.sc-sl.org/summary-child soldiers.html. 

 HYPERLINK "http://socrates.berkeley.edu/~warcrime/weeklyupdate.htm" \l "offense#offense"    

7.) The recruitment of children was first codified as an offense under the 1998 Rome Statute for the International Criminal Court. In its Decision on Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment) dated [31 May 2004], the Appeals Chamber ruled by a 2:1 majority (Robertson J dissenting) that it was not necessary for the individual criminal responsibility of the accused to be explicitly stated in a convention for the provisions of that convention to entail individual criminal responsibility under customary international law. The court made it clear that the protection of children is a fundamental guarantee of international law that existed prior to its codification in the Rome Statute, the provisions of the statute being enacted to ensure the effective implementation of an existing customary norm.    

8.) Decision on Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment) dated [31 May 2004].    

9.) Decision on Disclosure of Witness Statements and Cross-examination dated 16 July, 2004 (N.B.: This decision is currently not available on-line).    

10.) Prosecutor v Blaskic (ICTY), 3 March 2000 IT-95-14.    

11.) Prosecutor v Kordic (ICTY), 26 February 2001 IT-95-14/2.    

12.) “Code of Ethics for Interpreters and Translators Employed by the Special Court for Sierra Leone,” Article 7(B). Adopted 25 May 2004. Available online at http://scsl-server/sc-sl/new/interpreters-codeofethics.html.    
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Summary 
The geographical focus of this past week’s proceedings shifted from Koribondo to events that took place in Kenema and Blama in February 1998. The prosecution called a further six witnesses to the stand this week, five of whom were police officers and one who was a Kenema shopkeeper, bringing the total number of witnesses heard thus far in the CDF trial to 15. The witnesses recounted events that allegedly took place in Kenema and Blama in February 1998 during a period of transition from AFRC and RUF control over the region to CDF control. AFRC and RUF juntas had displaced the democratically elected Kabbah government of Sierra Leone in May 1997 [1]. At the time of the alleged events, Kamajors acting on behalf of CDF interests had entered the towns in an effort to seize control from the RUF and AFRC juntas. In their efforts to gain control of Kenema and Blama, the Kamajors allegedly tortured and killed police officers as well as civilians. Five of the six witnesses were police officers who had previously been employed by the then-exiled Kabbah government. 

Much of the cross-examination this week explored the nature of the relationship between the police and the juntas, since the status of the police was unsettled under the unconstitutional ruling junta. One witness testified that the Kamajors had been mobilized against the AFRC and RUF forces, and police officers may have been perceived as junta collaborators. Another witness testified that police forces were obliged to obey the de facto authority of the juntas under threat of death even though they had been instructed by the Kabbah government to resist. The legitimacy of the actions of the police force and their part in assisting the juntas was further called into question when two of the police officers testified under cross examination that they had not filed reports of the events in Kenema at that time. Defense counsel for Kondewa attempted to discredit one of the witnesses by claiming that his departure from Kenema shortly before the Kamajors established control there indicated his collaboration with the AFRC. 

Police witness testimony centered on the alleged killings of six police officers in the Kenema police barracks. Evidence was also given regarding the looting of several police officers’ houses in the vicinity of the barracks. Witness TF2-040 testified that he hid his uniform when Kamajors entered the barracks, and he later saw and helped bury the corpses of six of his colleagues. Witness TF2-151, a Kenema shopkeeper, testified that he had been mistakenly identified as a junta by the Kamajors and was subsequently beaten and threatened with death. Witness TF2-041 was a police officer stationed in Blama, where the junta forces had allegedly withdrawn several days prior to the arrival of the Kamajors. He testified that he was brought before the Kamajor commanding officer and threatened with death. After describing threats and torture, the witness showed the court scars on the back of his neck, where he claimed to have been cut by a Kamajor’s knife. 

The protection of witness identity continued to be an important issue at trial. Witness TF2-151 expressed concerns that the disclosure of names and addresses during his testimony would make his identity known to any residents of Kenema. This issue is particularly important given the court’s unique and unprecedented location in the country where the alleged atrocities took place. The court is frequently tasked with balancing the rights of the accused parties to a fair and public trial with protecting the security and identity of witnesses. Two of the main issues that emerged at trial this week stem from the tension between these competing principles.

Trial in the Absence of the Accused 
Proceedings this week were temporarily interrupted by Sam Hinga Norman’s abrupt refusal to continue appearing at trial following the Monday morning session. In his cross examination of Witness TF2-033 during that session, Hinga Norman asked the witness whether he would testify if the wooden partition shielding him from view of the public gallery were removed. After the witness’s affirmative response, Hinga Norman argued that witnesses ought to be exposed to the public of Sierra Leone as a way of enforcing their obligations to tell the truth. He additionally claimed that the witness was lying and was receiving material support from the court in the form of payments and services. 

All three accused were absent when the trial chamber resumed proceedings after its mid-day break. Hinga Norman’s stand-by counsel informed the bench that Norman had ordered him not to participate in the proceedings. Kondewa’s counsel reported that Norman had instructed their client not to attend, and that Fofana and Kondewa appeared to be following Norman’s lead. The bench emphasized that the tribunal would proceed to fulfill its mandate even without the presence of the accused parties as permitted by Rule 60 of the Rules of Evidence and Procedure. Rule 60 requires demonstrating that the accused has either explicitly or implicitly waived his right to be present in order to continue proceedings in his absence. In order to make this determination, the court heard testimony from the chief of the detention facility where the accused parties were housed. The three accused had been deemed capable of attending court by staff at the detention facility, and the detention chief advised them that they had the right not to attend and that they would be formally asked each day whether they would want to attend. The bench was satisfied that Rule 60 was complied with and that the accused parties had knowingly decided not to attend trial.

The judges changed the designation of Norman’s counsel from stand-by to court-appointed so that the team would answer to the court rather than to Norman himself. Fofana’s defense team was also redesignated as court-appointed counsel. Kondewa re-appeared at trial later in the day and expressed his willingness to continue participating in the proceedings; accordingly, the court allowed the status of his counsel to remain unchanged. 

Balancing of Witness Protection with Right to Public Trial
Later that afternoon Hinga Norman submitted a letter entitled “Judicial Protest” by way of his court-appointed counsel explaining the reasons for his absence. In particular, Norman demanded that the court should “[r]emove the Protective ORDER so that witnesses who are not sexually assaulted could TESTIFY in FULL VIEW OF THE PUBLIC in order to discourage the giving of lie TESTIMONIES that the Prosecution has been paying Prosecution Witnesses under hidden identity.” [2] Defense counsel for Fofana stated that their client also opposed the use of witness payments and was apprehensive that witness identities were not disclosed to the public. 

The bench responded to Norman’s charges by requesting his court-appointed counsel to bring a motion to reconsider the breadth of the witness protection order. Judge Thompson stated that if the court were to reconsider its own protective measures previously decided upon by motion in a sua sponte action simply because an accused party was refusing to comply with them, it would be tantamount to allowing the accused to take the proceedings hostage. However, the bench stated that previous decisions on protective measures could be subject to variation if proper procedures were followed, and all three defense teams indicated that they would be formally raising the issue of the breadth of witness protection measures for reconsideration by the court. 

The need to continually balance strong protective measures for witnesses with public access to trials is an ongoing struggle for both the bench and the bar. The prosecution has persistently pressed for more closed sessions to protect witness identities, whereas the defense teams frequently object that their clients’ rights to a fair and public trial are jeopardized by overly stringent protective measures. This tension was demonstrated on Friday when the prosecution made an oral application to hear an insider witness in closed session [3]. Judge Thompson pointed out that if applications for witness testimony to be heard in closed sessions become overly common, the work of the court as a whole may be reminiscent of secret or in camera proceedings, and might thus undermine the rights of the accused to fair and public trials. He stated further that the right to a fair trial is interconnected with the perception that justice has been done, the concept of transparency, and the openness of the trial. The prosecution responded that one of the unique features of the Special Court for Sierra Leone is that it operates from within the home country where the crimes took place, and witness safety must be balanced with the need for an open trial. The SCSL may serve as a template for future courts, and witnesses need to be able to testify without fear. Judge Thompson reiterated that the public’s perception of the proceedings is as important for the court to consider as witness protection. This balancing act appears to be an ongoing process for the court as the CDF trial continues. 

1.) On 25 May 1997, junior members of the Sierra Leone Army (SLA) overthrew the democratically elected government in Freetown. The coup resulted in the formation of the AFRC, which joined with the RUF in a power-sharing agreement.    

2.) Letter of 20 September 2004 entitled “Judicial Protest” from Samuel Hinga Norman, addressed to the Principal Defender of the Special Court, entered into evidence as Exhibit 12.    

3.) The Trial Chamber is currently considering a request for court monitors to attend closed sessions in accordance with Rule 79 (C) of the Rules of Procedure.    
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Summary 
This week marked the final week in the CDF trial before a month-long adjournment and the continuation of the RUF hearings throughout October. The prosecution continued to call witnesses in open session that testified to events which took place in Kenema and Blama in February 1998, during the period in which the de facto control of those towns was seized by the CDF from RUF and AFRC juntas [1]. The week ended with the Chamber issuing its ruling (delivered by Judge Thompson) on the motion filed by the defense to have all hand-written notes from OTP witness interviews submitted as evidence to the court. This was followed by a short status conference for the RUF trial attended by Judge Thompson, counsel for each of the first and second accused, the Principal Defender and members of the prosecution who discussed the outstanding matters from the RUF trial’s previous session and eschewed in certain issues that would be dealt with during the month ahead [2]. 

The main issues that emerged during the CDF trial this week were: (i) the continuing issue of the credibility of witness testimony as well as certain issues relating to the temporal and semantic nature of the evidence given under cross-examination, (ii) the underlying tribal nature of the conflict and the attempts by the defense to frame witnesses through the prism of “junta collaborators” and (iii) the implications of the Trial Chamber’s ruling with regards to interview notes for the defense and the prosecution. Due to the continued featuring of closed sessions in the CDF trial[3], this report also includes a brief summary of the public perception in Sierra Leone of the necessity and desirousness of closed sessions, based on an interview conducted with a senior representative of the Special Court to Sierra Leone’s Outreach Section . 

Witness statements, viva voce testimony and issues relating to the temporality and semantics of witness testimony 
Examination in chief of the witnesses called by the prosecution this week centered on the murder of eight civilians in Kenema and a further two civilians in Blama. Witness TF2-154, a woman aged 29, recounted how she watched from across the street as the Kamajors threw a grenade into her father’s house and two men, brothers who were tenants at the house, were subsequently killed in its vicinity. The witness recalled seeing the older brother (aged 23) shot and then thrown into the house, burning from the grenade’s explosion and the younger brother (aged 19) mutilated with a cutlass, doused with petrol and subsequently set alight. 

Under cross-examination, counsel for the first accused attempted to discredit this witness by citing from the witness’s statements to the prosecution dated 7 November 2003, 16 May 2004 and 31 May 2004 [4] and pointing to the discrepancies between those statements and the witness’s viva voce testimony, again calling into question the credibility of a witness called by the prosecution [5]. While responding to the defense’s claims with regards to the discrepancies in her statements, the witness claimed that she had never made certain of the written statements documented by the prosecution. The prosecution did not respond to this claim during trial, leaving a question mark over whether, at the heart of the matter, the difficulties relating to proving the veracity of this witness’s statements lay in the translation of her testimony or the credibility of the witness herself. 

Further issues relating to the credibility of witness testimony arose when the defense attempted to establish the exact timing of certain events described by Witness TF2-152, a man aged 34. Witness TF2-152 recalled a time known as the junta time (when “the juntas were in power”) and a time when the juntas left Kenema, but could not determine the month or the year during which their departure and the subsequent arrival of the CDF had taken place. Counsel for the third accused asked the witness several times to provide the defense with this information, during which the prosecution interjected, stating that the witness clearly was “not good with dates” and could not provide it. 

The judges overruled this objection, although to no avail, as the witness was subsequently unable to provide the defense with the answer it had requested. The witness’s inability to testify under cross examination as to the timing of certain events displayed a palpable tension between the desire of the court, on the one hand, to determine precisely and exactly the timing as to when events had occurred, and the difficulty, on the other hand, of determining to what extent this should be insisted upon when assessing the value of a witness’s testimony. The trial chamber did not make any conclusive statements as to what extent it would allow for these issues to affect its determination with regards to a witness’s credibility and as such the resolution of this issue remains unclear. 

The bar and the bench also engaged in a detailed discussion with regards to the use of the word “gut” or “guts” during the course of this witness’s testimony. The discussion arose when Witness TF2-152 described how he and a friend were taken to the base of a senior Kamajor officer and his friend’s gut was removed from his body and used as a road block. The witness further described how he was asked to hold a plastic bag which contained his friend’s heart [6]. Under cross-examination, counsel for the first accused continually referred to his friend’s “guts”, causing Judge Thompson to enquire as to whether learned counsel was referring to the “gut” or “guts”, as he believed using the word “guts” invoked a metaphorical meaning from American English that changed the sentiments of the witness’s testimony and that it may or may not be the witness’s intention to imply. These comments, which clearly put semantics before substance, appeared misplaced in the context of the witness’s testimony, given the very graphic description of the events which took place and the witness’s clear desire to communicate the atrocities he had experienced. 

Witness TF2-154 also recounted seeing a further five people killed by the Kamajors, two of whom had tyres hung around their necks which were doused with petrol and set alight and three who were burned with petrol-soaked thatch. 

Tribal Nature of the Conflict and Further Evidence Regarding “Junta Collaborators” 
Certain statements made during the testimony given by Witness TF2-154, relating to the death of two civilians in Blama, alluded to an undercurrent tribal conflict in the attacks made by the Kamajors on civilians. The witness described how, upon leaving Kenema and arriving in Blama, she and other civilians were made to form lines based on their tribal origin. 

According to the witness, the Kamajors stated that members of the Temne tribe were “all relatives of Sankoh” and that Temne people were “RUF civilians”. She then recounted seeing a boy from the Temne line being beheaded by the Kamajors. His head was subsequently placed on a stick and a cigarette placed in his mouth, the head then paraded the length of the lines while the Kamajors danced and sang. Another man at the start of the Temne line was also alleged to have been killed, although the witness did not see the killing. Counsel for the third accused attempted to discredit the witness’s testimony by putting it to the witness that the man she had seen beheaded was “a figment of her imagination”. He pointed to the fact that the witness had not reported this death to the police in Blama, the government of Sierra Leone or the ECOMOG forces [7] that subsequently took control as further evidence of the illegitimacy of her statements [8]. This was the first time during witness testimony that any reference to the association between a particular tribe and the juntas has been alluded to.

Under cross examination, Witness TF2-154 and Witness TF2-152 were questioned about their association with Sam “Mosquito” Bockarie, a former battlefront commander of the RUF. Counsel for the second accused put it to Witness TF2-152 that Sam Bockarie was his brother-in-law and subsequently (and in the alternative) that Sam Bockarie had married the witness’s mother at a mosque in Kenema. The witness denied each of these statements. Similarly, counsel for the second accused asserted that Witness TF2-154’s father and Sam Bockarie were close friends and that they fled from Kenema together. In what appeared to proceed from their line of questioning regarding police collaboration with juntas the week before, the defense seemed to be pointing to the association of these civilian witnesses with the juntas as evidence of their collaboration with the RUF/AFRC regime and reason for the attacks made upon those associated with them. 

Trial Chamber’s Decision with regards to Hand-written Notes of Witness Statements 
The issue of the reliability of the witness statements themselves was raised during the court’s motion session in the first week after its summer recess, when the then stand-by counsel for the first accused put forward a motion to have the hand-written notes of the interviewers from the OTP submitted as evidence to the court. Judge Thompson delivered the judgment of the Trial Chamber on Friday, noting that (i) the defense had shown prima facie that hand-written notes were taken during the interviews between the prosecution and Witness TF2-162 (ii) the hand-written notes taken by the prosecution during this interview constituted interview statements within the meaning of Rule 66(A)(i) of the Rules of Procedure and (iii) the prosecution should therefore submit all such evidence to the court and to the defense by no later than 15 October 2004. 

The Trial Chamber was not, however, of the opinion that the defense had established conclusively that the prosecution had in its possession handwritten notes from each of the witnesses’ interviews and that it should submit such handwritten notes in all instances. The decision implied that the defense will be required to submit further motions for each interview for which it either knew or suspected that the prosecution has withheld handwritten notes, a standard which may prove onerous, given the number of witnesses as yet to testify is in its hundreds. 

Public Perception of Closed Sessions 
The Trial Chamber held the majority of this week’s trial in closed session, with only one full day and two half-days of the trial being opened to the public. During open sessions there appeared to be a significant decrease in the number of attendees in the gallery, though this may be largely attributed to the absence of the family and friends of the first and second accused following Hinga Norman’s judicial protest and each of their subsequent non-attendance at trial [9].

According to a senior representative of the Special Court to Sierra Leone’s Outreach Section, while members of the public are often disappointed when trial sessions are closed, they have also expressed concern at the level of witness protection afforded to the witnesses. During the initial stages of trial, members of the public and certain community groups expressed concern that witness protection measures at the court had not gone far enough, with some parties requesting that, as well as using screens to shield the witnesses from the public and entering into closed sessions when necessary, the witnesses’ voices should be dubbed to avoid them being identified. While many people had expressed disappointment when they had been denied the right to view the proceedings, they were usually understanding of the need to protect witnesses and were concerned that those testifying were given all the protection they required to act in the interests of justice.

A representative of the Outreach Section stated that it was the section’s responsibility to explain to the public the importance of adhering to the rule of law at every stage of the proceedings. To this end, the Outreach Section has issued information pamphlets to the public with regards to the necessity of closed sessions. These pamphlets list: (i) National Security (ii) Protecting the privacy of persons, as in cases of sexual offences or cases involving minors and (iii) Protecting the interest of justice from prejudicial publicity as the three main reasons why the judges may use their discretion to order that the press and public be excluded from all or part of the proceedings. 

1.) The trial chamber is still considering the request for court monitors to attend closed sessions in accordance with Rule 79(C) of the Rules of Procedure. The Chamber asked us this week to submit to it the names of both the international and national monitors attending the trial sessions. We were later informed by the legal assistant to the CDF trial that the trial chamber would let us know shortly as to its decision on the matter.    

2.) The Principal Defender attended the trial in the absence of counsel for the second accused, Augustine Gbao.    

3.) The trial chamber conducted its proceedings in closed sessions on two full days and two half days out of the five trial days that the court was in session this week.    

4.) The relevant sections of these statements were then tendered into evidence as Exhibits 15(A) (Statement dated 7 November 2003), 15(B) (Statement dated 16 January 2004) and 15(C) (Statement dated 31 May 2004).    

5.) For further information with regards to this issue, see Special Court Monitoring Program Update No.4, also posted on this web site.    

6.) Court appointed counsel for the first accused noted that there were certain discrepancies between the witness’s statements with regards to the nature of which the guts were strewn across the road and the contents of the plastic bag. Accordingly, the relevant sections of the witness’s statements from 9 November 2003 were marked and submitted into evidence as Exhibit 16.    

7.) The Economic Community of West African State (ECOWAS) Cease-Fire Observer Group ( ECOMOG) is a regional organization comprising 15 member States, including Sierra Leone. ECOMOG was formed in accordance with article 58(2)(f) of the Treaty of the Economic Community of West African States (ECOWAS’ founding treaty), which allows for ECOWAS to “establish a regional peace and security observation system and peace-keeping forces where appropriate”.    

8.) ECOMOG forces commenced a military intervention in Sierra Leone on 6 February 1998 that led to their capture of Freetown and the Western Area on 12 February 1998 and , following the success of their Freetown intervention, ECOMOG forces commenced provincial operations in March.   
9.) It was noted, however, that a group of approximately 25 women from Beaconsville Institute, a technical college located in Freetown, attended one of the afternoon sessions of the trial early in the week.    
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Summary 
After one month of the CDF trial following its August recess, the court reopened proceedings for the RUF trial on Monday, 4 October. All three accused in the RUF trial have been charged with eighteen counts of crimes against humanity, violations of Article III common to the 1949 Geneva Conventions, and other serious violations of international humanitarian law for their alleged involvement in the command and organization of the RUF [1]. The trial resumed this week in the presence of the first and second accused, Issa Sesay and Morris Kallon. As with the previous session, third accused Augustine Gbao continued to dispute the constitutional legitimacy of the court, and he refused to give instructions to counsel or to attend trial. Morris Kallon had dismissed his international counsel the week before and was represented by a team of Sierra Leonean lawyers [2].

Trial this week focused exclusively on the testimony of Brigadier General John Tarnue, the former commanding general of the armed forces of Liberia. The prosecution stated that Tarnue was considered a “category C” insider witness, and his testimony primarily focused on tracing the alleged connections between the National Patriotic Front for Liberia (NPFL) headed by Charles Taylor and the RUF and AFRC in Sierra Leone [3]. In particular, Tarnue testified to the alleged transfer of diamonds and arms between the NPFL and the RUF as well as the command relationship between Taylor and the RUF leadership. His testimony additionally focused on the training of RUF forces in Liberia and their subsequent deployment in Sierra Leone. After nearly two days of examination in chief by the prosecution, the rest of the week was devoted to cross-examination of the witness by counsel for the first accused. Cross-examination by counsel for the second and third accused will continue next week.

Procedural Delays 
Proceedings began with a temporary delay of the witness’ appearance while the parties addressed both procedural and evidentiary issues. The prosecution requested to modify a protective order governing witness testimony because the witness had been relocated from the region and was therefore willing to testify publicly [4]. The court rose to consider two issues raised by the defense teams: 1) whether protective orders could be amended orally at trial, and 2) disclosure of the witness’s country of residence, a fact that Sesay’s defense counsel claimed was already a matter of public knowledge. Upon returning, the chamber stated that it was satisfied with the prosecution’s application and ruled that protective measures relating to the witness’s address and country of residence would remain in force.

Defense counsel for the first accused submitted that handwritten notes had been taken by investigators for the prosecution in relation to a tape recording played during a witness interview, and he maintained that these notes had not been disclosed to the defense. The prosecution stated that all documents pertaining to this witness had been disclosed, but no search was made for these specific handwritten notes. The prosecution then stated that there was no clear standard for assessing whether a note taken by a lawyer in the context of conducting investigative work should be disclosed: the distinction between the work products of a lawyer acting as a lawyer and a lawyer acting as an investigator had not been sufficiently considered by the court. The bench responded that it had issued a decision pertaining to this issue at the recent status conference [5], but that it would invite submissions by the prosecution and the defense. Despite defense counsel’s claims that the witness’s examination in chief could proceed without compromising the rights of his client, Judge Itoe announced that the examination of the witness could not go forward before the issue was resolved, and the chamber would adjourn without calling the witness. Since no stand-by witness was available, it appeared that the RUF trial would be delayed and that the witness would not be called until submissions had been made by both sides.

Witness Examination in Chief
Afternoon session opened with counsel for the first accused reporting that the prosecution and the defense had informally resolved the issues that had been raised in the morning session. The Chamber called the thirteenth witness of the prosecution, Brigadier General John Tarnue, whose appearance in full view of the public gallery was a marked departure from previous trial sessions. Witnesses preceding Tarnue had testified from behind a wooden partition, and they were visible only to the chamber and the accused parties. Tarnue had expressed interest in appearing before the court under his own name and without any protective measures in place except for the nondisclosure of his current address and country of residence.

Biographical details of Brigadier General John Tarnue 

Tarnue began by recounting his educational background and military training, including training under special forces at Fort Bragg in the United States. Before the NPFL takeover in 1990, Tarnue was a member of the armed forces of Samuel Doe’s government and headed the military science department of the Booker Washington Institute in Kakata, Liberia. After the takeover all former armed forces personnel were allegedly told to turn themselves in or they would be considered enemies of the NPFL. Tarnue surrendered to the area commander of the NPFL in June of 1990, and he was subsequently taken to Charles Taylor’s “executive mansion” in Gbarnga, Liberia. 

After an interview with Taylor wherein Tarnue described his military experience, he was offered a position in the NPFL. Tarnue testified that other members of the armed forces of Liberia had been executed by the NPFL, and he claimed that he joined out of fear for his life. He was made an instructor for troops as well as for civilians who were recruited from displacement camps and conscripted into the NPFL, a position which included training new forces for the RUF. From 1997 to 1999 he served as the assistant chief of staff for the armed forces, and in 2000 he was promoted to the rank of commanding general. After he was transferred to Taylor’s Anti-Terrorist Unit (ATU) and subsequently tortured under suspicion of treason for alleged associations with the U.S. State Department, he fled Liberia in 2002.

Alleged events pre-dating the temporal jurisdiction of the Indictment 

Much of the witness’s testimony centered on events preceding the temporal jurisdiction of the court, reaching as far back as 1987 to connections allegedly made in Libya between Muammar Qaddafi, Charles Taylor, and Foday Sankoh, the head of the RUF [6]. Among the main topics of Tarnue’s examination in chief were meetings attended by Taylor and Sankoh in the early 1990s. Tarnue described a meeting held at a NPFL training base that was allegedly set up by Taylor in order to convince Sankoh to form an alliance with the NPFL. Tarnue testified that he personally engaged in training nearly one hundred Sierra Leoneans at camps in Liberia in November of 1990, and upon completion of their training in February of 1991 they were transferred to Camp Namma, the artillery base of the NPFL.

Taylor allegedly hosted a meeting on 27 February 1991, which was attended by Sankoh and other members of the nascent RUF, in order to discuss Sankoh’s plan to stage a revolution in Sierra Leone. Taylor informed the attendees of his intention to support Sankoh with trained troops and supplies. The witness claimed that the third accused, Augustine Gbao, was present at the meeting and was introduced by Foday Sankoh. Taylor allegedly encouraged Sankoh to adopt the methods used by the NPFL, including attacking areas rich in natural resources and recruiting new soldiers from captured civilians. Tarnue further testified that Taylor planned to have diamonds sent to Blaise Compaore of Burkina Faso and Muammar Qaddafi of Libya, whom he referred to as “big brothers,” and subsequently sold to create an income base for purchasing ammunition.

According to Tarnue, 292 men were deployed from Camp Namma for the purpose of invading Sierra Leone on 28 February 1991. The troops were comprised of both RUF and NPFL fighters and included 96 Sierra Leoneans. Taylor himself gave the operational order through long-range radio and provided transportation, cash, ammunition and food. Tarnue testified that Sam “Mosquito” Bockarie was present at the troop deployment in his capacity as a commander for the RUF, and that Benjamin Yeaten, one of the special forces under Taylor, would accompany the troops to oversee the transfer of diamonds to the “big brothers.” The witness’s description of this troop deployment indicated a working relationship between Taylor’s NPFL and the RUF.

Tarnue testified further to the transfer of diamonds and goods in exchange for arms between members of the RUF and the NPFL. The witness described an October 1992 visit at Taylor’s executive mansion from members of the RUF, including Foday Sankoh, Sam Bockarie, and Augustine Gbao, who came by truck to deliver goods and diamonds to Taylor. Further visits were allegedly made in 1993, when Sam Bockarie and Benjamin Yeaten would come with junior RUF commanders, including Kallon and Sesay, in order to obtain arms and supplies. Tarnue testified that air strips were constructed in 1993 to help facilitate the transfer of arms, which were brought from Burkina Faso via the Ivory Coast to Taylor’s executive mansion. Arms were allegedly loaded onto trucks and taken to the front line to continue the war effort in Sierra Leone.

Alleged events within the temporal jurisdiction of the Indictment 

Prosecution additionally focused on the period of Charles Taylor’s presidency following the 19 July 1997 general election in Liberia. As of 25 May 1997, the democratically elected Kabbah government in Sierra Leone had been displaced by the AFRC coup led by Johnny Paul Koroma. According to Tarnue, Taylor sent his defense minister to Freetown in an effort to forge a military alliance between Koroma’s AFRC and the RUF. Taylor allegedly recognized Koroma’s de facto government and offered support in the event of any outside intervention.

After the presidential inauguration in 1997, Tarnue testified that Taylor’s support of the RUF intensified. When the RUF/AFRC juntas were driven out of Freetown by ECOMOG forces in February of 1998, Taylor advised the junta leadership to retreat and reconsolidate. He allegedly offered to resupply the forces with arms and ammunition. Tarnue testified that he had personally witnessed the transfer of weapons to Issa Sesay and Morris Kallon during a helicopter trip in 1999 or 2000. He gave further details about a conference allegedly held at Roberts International Airfield in Monrovia, Liberia in 2000 after UN peacekeeping troops were abducted by the RUF. Tarnue stated that Taylor sent for the RUF high command, including Issa Sesay and Augustine Gbao, to appear at the conference, which was attended by heads of state from Togo, Nigeria, Mali and Gambia. Tarnue claimed that he witnessed the abductees’ arrival by helicopter at Springfield Airfield in Liberia, and stated that they were transported back to Sierra Leone one or two days later [7].

The remainder of the witness’s examination in chief was comprised of biographical details regarding his departure from Liberia and his subsequent contact with investigators for the Special Court. Tarnue testified that he had been suspected of attempting to overthrow the Taylor government. Although he was cleared of this charge in a formal investigation, he was subsequently transferred to the Anti-Terrorist Unit (ATU), which ran security for President Taylor, and was later tortured by Taylor’s son. 

Cross-examination by Counsel for the First Accused 

Unlike other international tribunals, no time limitations are placed on cross-examinations of witnesses in the Special Court. The cross-examination by counsel for Issa Sesay began on Tuesday and continued through the end of the week with little intervention from the bench. During cross-examination, the defense focused on possible discrepancies between the witness’s viva voce testimony and his written and oral statements. Counsel primarily drew from an interview conducted by Dr. Alan White, the chief inspector for the prosecution, which took place on the ninth and tenth of April 2003. Sections of the interview transcript were read into the record by Sesay’s counsel, and a number of discrepancies were alleged regarding altered dates and added details pertaining to the accused.

Specific areas dealt with by counsel for the first accused this week included Tarnue’s interactions with Dr. White, his training of troops in 1990 and 1991, the nature of his relationship with Charles Taylor, and his allegations regarding Issa Sesay’s activities from Tarnue’s examination in chief. The chamber held two hours of closed session on Tuesday while defense counsel brought questions that would presumably reveal Tarnue’s current country of residence, but the remainder of the cross-examination was conducted in open session.

The witness insisted during the course of the cross-examination that he did not have a personal relationship with Taylor, and that Taylor considered him one of “Doe’s men,” a carry-over from the regime of Samuel Doe. Tarnue maintained that he had surrendered to Taylor under threat of death and was therefore not serving the NPFL or the Taylor government of his own free will. Tarnue’s own participation in Taylor’s regime became a subject of scrutiny, as defense counsel focused on (a) Tarnue’s credibility and the expenses from his relocation, and (b) the witness’s own contributions to what defense counsel referred to as Taylor’s “military machine.”

Witness credibility and compensation

During his first day of cross-examination, counsel for Sesay expressed his intentions to explore the motivations of the witness and what was provided for him. The witness stated that during 2002, as he was attempting to leave the region, he would have done anything to get his wife and children to safety. When he was contacted by Dr. Alan White, chief investigator for the special court, Tarnue further stated that he was relieved. He was relocated shortly after meeting Dr. White. Defense counsel stated for the record that from April of 2003 to the present, Tarnue had received over $90,000 USD from the Office of the Prosecutor. The Victims and Witnesses Unit had paid his rent during this period, as well as utilities, bills, and a monthly stipend of $1,000.

Counsel put it to Tarnue that he felt indebted to Dr. White and the prosecution, and he had altered the facts of his testimony in order to correspond with the desires of the prosecution team. In particular, counsel referred to “off the record” conversations noted in the transcript of Tarnue’s April 2003 interview with Dr. White that took place before Dr. White asked questions regarding diamonds and arms shipments. Counsel suggested that Dr. White had been giving the witness information on these two topics, and he claimed more broadly that Tarnue had tailored his evidence to satisfy the prosecution. Further attempts were made by the defense to call the witness’s credibility into question by referring to a phone call that the witness had made to the prosecution on the first day of his testimony. Tarnue admitted that he knew he was not supposed to speak with a representative of the prosecution during the course of his appearance at trial, yet he had made a phone call to a member of the prosecution team in order to seek legal advice. 

The interchange between defense counsel for the first accused and Tarnue was notably strained as counsel moved into issues of Tarnue’s own motivations and the veracity of his testimony. Defense counsel pointed out what he perceived to be evasiveness in Tarnue’s responses. He further claimed that the witness’s appearance in the Special Court may be a way of protecting himself from prosecution in Liberia. Tarnue responded that no one had discussed amnesty or methods for avoiding prosecution with him.

Determining responsibility

On the second day of cross-examination by counsel for the first accused, Tarnue stated that he did not think his own participation in Taylor’s “military machine” made him criminally liable. He testified that he was not responsible for forcibly conscripting the 96 Sierra Leoneans who he had trained in Liberian camps. Defense counsel suggested that on the face of it, training forcibly conscripted soldiers constitutes a breach of the Geneva Conventions. Pressing further, counsel suggested that the prosecution’s charge that Sesay was liable for exchanging diamonds for arms in order to continue the war in Sierra Leone parallelled the general’s own admission to attending arms deliveries himself. The witness initially accepted and later rejected counsel’s assertion that he was responsible for training the first wave of entrants into Sierra Leone. Counsel claimed that Issa Sesay was one of the first forcibly conscripted recruits in Camp Namma in 1991, and he suggested that Tarnue’s own role in training recruits demonstrated a level of participation in the criminal activity of the NPFL and RUF. 

An implicit concern in the defense’s position appears to be the interpretation of the court’s mandate to try those who bear the greatest responsibility. According to the witness, Issa Sesay and Morris Kallon were functioning as aides to Sam “Mosquito” Bockarie. With Foday Sankoh dead and Bockarie presumed to be dead, the defense appears to be arguing the position that these junior commanders are being tried in lieu of those who actually bear the greatest responsibility for atrocities committed by the RUF. 

1.) According to the Amended Consolidated Indictment of 13 May 2004, all three accused were senior officers and commanders in the RUF, “junta,” or AFRC/RUF forces.    

2.) During the status conference of 1 October, the Principal Defender reported that there were problems with the Kallon team that could not be rectified, and as of 27 September the client and counsel had determined that the client would not be represented by this team.    

3.) Conflict Mapping in Sierra Leone, issued by No Peace Without Justice (2004), states that “[w]hen they first entered Sierra Leone and during the early stage of the conflict, NPFL members, who not only outnumbered the RUF but also held most of the commanding positions, dominated the RUF forces” (38).    

4.) Protective order dated 5 July 2004. According to the prosecution’s request, the only remaining protective measures in place after modification of the order would be the witness’s current address and whereabouts.    

5.) At the 1 October status conference, Judge Thompson stated that the bench had given a broad range to the meaning of witness statements, and that interview notes taken by an investigator constitute witness statements, including handwritten notes.    

6.) The Special Court has jurisdiction over acts committed after the Abdijan Peace Accords of 30 November 1996, a failed peace agreement between the fighting factions. According to the Conflict Mapping in Sierra Leone guide, this date was selected because it corresponded with a new phase in the conflict and would encompass the most serious crimes while being limited enough to avoid overburdening the prosecutor.    

7.) Counts 15-18 of the Indictment refer to attacks on UNAMSIL personnel; in particular, Count 18 refers to abductions and hostage taking as a violation of common Article 3 to the 1949 Geneva Conventions.    
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Summary 

The testimony of two of the Prosecution’s key insider witnesses was the focus of this week’s RUF trial proceedings [1]. Two and a half days of trial were devoted to further cross-examination of Brigadier General John Tarnue, a former commanding general of the armed forces of Liberia and subsequent Assistant Chief of Staff (G3) (Planning and Operations) under Charles Taylor’s regime (from October 1997 to January 2000). On Thursday, the Prosecution began its examination in chief of Witness TF1-167, which primarily related to the joint operations of the AFRC and the RUF at the time of their de facto rule of Sierra Leone during the junta period, their exit from Freetown thereafter and their subsequent attack on several towns in the Kono and Bombali Districts between February and June 1998 and May and November 1998, respectively [2]. The court adjourned early on Friday morning, when it was discovered that the witness was refusing to testify, allegedly due to illness. That same day, the witness’s identity was revealed in a local Freetown newspaper, “The Exclusive” as being “Junior Lion” (Mr. George Johnson), a former leader of rebel militia splinter group the West Side Boys, calling into question the effectiveness of the court’s witness protection measures in light of recalcitrant press.

Continued cross-examination of Brigadier General John Tarnue by Counsel for the First Accused 
The defense continued its cross-examination of Brigadier General John Tarnue during the early part of this week. Counsel for the first accused, Issa Sesay, continued to focus on various discrepancies between the witness’s viva voce testimony and his written and oral statements during interviews conducted by Dr. Alan White and other members of the prosecution between April 2003 and July 2004. 

In particular, counsel for the first accused concentrated on the statements made by the General which placed Issa Sesay and Sam Bockarie at a meeting at Charles Taylor’s residence when they had allegedly entered Liberia accompanied by approximately 1500 RUF soldiers in February / March 1998. General Tarnue had first made reference to Sesay accompanying Bockarie on this visit in a written statement which he made in July 2004. When questioned as to why he had not previously mentioned the presence of Issa Sesay, the General stated that he was expanding on previous testimony and had not been specifically asked about Sesay’s presence previously. 

Similarly, under examination-in-chief, the General had stated that around October 1992, Foday Sankoh had come to Charles Taylor’s residence at Botham Hill, Gbarnga, along with Sam “Mosquito” Bockarie, Augustine Gbao and Ibrahim Gbar, bringing supplies in long, yellow, diesel trucks. The General had further stated that Sankoh had carried a mayonnaise jar filled with diamonds, which he had delivered to Charles Taylor. This was the only time during the General’s testimony that he mentioned a specific shipment of diamonds from Sankoh to Taylor, a significant fact, given the shipment of diamonds in exchange for arms is a significant part of the Prosecution’s case with regards to the funding of Sierra Leone’s ten year civil war. At no stage had General Tarnue mentioned that Foday Sankoh had come to Liberia in October 1992 carrying diamonds prior to giving his testimony in court. The Witness claimed this was because he was never asked specifically about Foday Sankoh taking diamonds to Charles Taylor in Liberia in October 1992 [3]. 

Cross-examination of Brigadier General John Tarnue by Counsel for the Second Accused 
Building upon various discrepancies in the witness’s testimony pointed out by counsel for the first accused, counsel for the second accused sought to dismantle Tarnue’s credibility and reliability as a witness by showing the tenuous link between General Tarnue and both Kallon and the events implicating Kallon as described in his testimony. Counsel for the second accused focused, inter alia, on a magazine article entitled “Bad Boys of West Africa” dated 19 June 2000, which the General had sent to an officer at the United Nations High Commission for Refugees (UNHCR) along with a letter seeking asylum when the witness fled to Ghana in 2002. 

Counsel put it to Tarnue that much of the witness’s testimony regarding Morris Kallon had been taken from this article, which the witness denied. Counsel further put it to Tarnue that he had no way of knowing that the arms shipments which had allegedly been collected by Sam Bockarie and Benjamin Yeaten (along with junior officers, including Kallon and Sesay) in 1993 were taken to the front lines of Sierra Leone, because the witness had not been privy to where these arms shipments had gone after being collected from Liberia. He further alleged that the witness did not know Morris Kallon, that the two had never met and that the only time he had seen Morris Kallon was when Kallon had accompanied Charles Taylor to a conference allegedly held at Roberts International Airfield in Monrovia, Liberia, to which the General retorted that they had met previously at Charles Taylor’s residence in 1993.

A large part of counsel for the second accused’s cross-examination also focused on discrediting Tarnue’s personal credibility and implicating him in the command structure of the National Patriotic Front of Liberia (NPFL). Defense counsel implied that Tarnue held a position on par with, or senior to, the accused persons by pointing to his allegiance to Charles Taylor and his quick rise in rank to Brigadier General under the Taylor regime, a theme that would be reiterated by counsel for the third accused [4]. Tarnue responded that he had carried out his duties with dedication and commitment and that it was his professionalism which had allowed him to attain success. He added that he was proud of those he had trained as rebels in the NPFL. He subsequently retracted the reference to “rebels” in his statement. 

Cross-examination of Brigadier General John Tarnue by Counsel for the Third Accused 
During the cross-examination by counsel for the third accused of General Tarnue, the court witnessed some of its most heated exchanges since the trial session began. Drawing from the renowned common law doctrine of clean hands, counsel for the third accused began his cross-examination by stating that he sought to prove that the witness had come to the court with “unclean hands” and that, during the course of his cross-examination, he would be exploring General Tarnue’s motives for participating in the proceedings as a witness for the Prosecution.

Counsel for the third accused divided his cross-examination into five main areas: (a) the forcible conscription of child soldiers; (b) the General’s role in the command structure of the juntas; (c) both the General’s and Gbao’s alleged participation in arms and diamond shipments, and (d) the alleged attacks on UNAMSIL peacekeepers and humanitarian workers in Sierra Leone which allegedly occurred between about 15 August and 15 September 2000 [5]. Finally, defense counsel questioned Tarnue with regards to his links with the U.S. State Department, his torture by members of the ATU led by Charles Taylor’s son, Chucky Taylor, and his own feelings of moral culpability for his part in a regime which supported a ten year conflict in Sierra Leone, ending his cross-examination by stating that Tarnue hadn’t come to the court with clean hands, but with hands “smeared with the blood of thousands of people from this country”. 

Forcible Conscription of Child Soldiers
Counsel for the third accused questioned the General on the role which he played in the involuntary conscription of child soldiers and his involvement in the training of small boy units (SBUs) at the Camp Kanola training camp in Liberia. In his role as Assistant Chief of Staff (G3) (Planning and Operations), the General admitted that he was in charge of training several forcibly conscripted soldiers, including SBUs, and that he reported weekly to Charles Taylor on the “battle readiness” of these involuntary conscripts. When asked how he felt, as a Christian man, about the fact that his trainees could be subject to capital punishment if they didn’t co-operate, the witness said that there was nothing he could do about it. Defense counsel for the third accused appeared to be creating a clear juxtaposition between the witness’s part in the conscription of child soldiers and the part played by the third accused as a commander of the RUF Internal Defence Unit, reiterating his argument that the General had not come to the court with clean hands [6].

Command Structure 
Counsel for the third accused divided the chain of command of the juntas into the following four categories in decending order of command: (A) Level 1: Military Policy (undertaken by Taylor and Sankoh); (B) Level 2: Advisory Command and Strategic Planning (a category which he said Tarnue fell into); (C) Level 3: Battlefront Command (undertaken by, among others, Yeaten and Bockarie) and (D) Level 4: Logistical Support (undertaken by, among others, Sesay).

Tarnue was extensively cross-examined on his part in the command structure of the NPFL and RUF. He admitted to being the commander responsible for training and subsequently organising into battalions the 292 men and boys (some of whom were forcible conscripts) who comprised the first wave of soldiers that attacked Sierra Leone on 28 February 1991. He further agreed that the division of troops constituted strategic command, but did not agree that this implied that he was a “Level 2” officer under the regime. Furthermore, he denied knowing that the 292 troops he had trained were being sent to Sierra Leone, instead alleging that he first became aware of this fact at the rallying meetings held on 25 and 26 February 1991. This was despite the fact that Foday Sankoh had visited Camp Namma with Charles Taylor in January of that year. 

Exchange of Diamonds for Arms 
Counsel for the third accused cross-examined Tarnue further with regards to the transfer and exchange of diamonds and goods for arms between members of the RUF and the NPFL [7]. In particular, defense counsel focussed on the witness’s testimony with regards to the October 1992 visit to Taylor’s executive mansion in Gbovel Hill, Gbangar at which Foday Sankoh, Sam Bockarie and Augustine Gbao had allegedly come by truck to deliver goods and diamonds to Taylor in exchange for arms. Under cross-examination, the witness agreed that he had not seen Gbao depositing or collecting arms during 1992, but that Gbao had come to Gbangar in his capacity as a security adviser.

Tarnue then went on to state that he had never been involved in the shipment of diamonds from Sierra Leone to Liberia. When asked whether he had ever been sent by Taylor to pick up Ibrahim Gbar, an alleged mediator and co-ordinator of the shipment of diamonds, he responded "only one time”. Counsel for the third accused then read extensively from the witness’s statement from interviews conducted by Dr. White on 9-10 April 2003, where the witness had described picking up Mr. Gbar on a number of occasions by using phraseology that implicated him in the normal course of diamond shipments to Liberia. 

Counsel for the third accused also implicated Tarnue in the atrocities of the Sierra Leone war for his part in both the shipment of diamonds and the planning of the protection of the diamond-rich areas of the country. He alleged that Tarnue was aware that the diamond-rich Kono district in Sierra Leone was the scene of some of the worst atrocities of the war and that when he advised Charles Taylor to “fortify the diamond areas” in 1998, he had done so in the knowledge of what was happening there. Tarnue denied having knowledge of such atrocities nor having told Charles Taylor to do so, although he subsequently stated he had seen video coverage of the fighting in the Kono district.

Conference following the Abduction of UNAMSIL Peacekeepers
Under examination-in-chief, Tarnue had testified to having knowledge of a conference allegedly held in 2000 at Roberts International Airfield in Monrovia, Liberia, after UN peacekeeping troops were abducted by the RUF. Tarnuee had alleged that the conference was attended by members of the RUF high command, including Issa Sesay and Augustine Gbao. Under cross-examination, Tarnue agreed that he could not say whether the third accused had anything to do with the abduction of the UN peacekeepers. 

The witness’s ability to identify Gbao’s appearance and his attendance at the conference came into question when it became clear that the witness was unable to identify Gbao’s correct height. Counsel read further from the witness’s statements where he had alleged that Augustine Gbao was “a big man”. The witness reiterated these sentiments in court by stating that Augustine Gbao was a big man, like me”. The witness stated his height as being 5 ft 9 inches tall. When asked in court whether he would be surprised to know that Augustine Gbao was 5 foot 3 inches tall, the witness maintained that to him, Gbao was “still a big man”.

Tarnue's links to the U.S. State Department and His Involvement in the Conflict

Finally, counsel for the third accused sought to question Tarnue extensively about his alleged links to the U.S. State Department and his involvement with the U.S. military attache to Liberia in 2001. In particular, counsel for the third accused seemed concerned with any information Tarnue had been asked to disclose with regards to his knowledge of links between the sale of diamonds outside Liberia and support of the terrorist group Al Qaeda, responsible for the bombing of the World Trade Center in New York in 1991 and its destruction in 2001.

After questioning Tarnue extensively about his involvement with the U.S. military attache to Liberia, counsel for the third accused then began a line of questioning relating to Tarnue’s torture by members of the ATU, ordered by Charles Taylor’s son, Chucky Taylor, in 2002. 

After describing the torture suffered by the witness at the hands of Chucky Taylor, defense counsel put it to the witness that, when making allegations about the witness’s close association with the U.S. military attache and the United States, that Chucky Taylor was not wrong. In what appeared to emerge from confusion as to what counsel had actually said, Judge Thompson took this to mean that counsel for the third accused was alleging that the torture of the witness by Chucky Taylor was not wrong. Counsel for the third accused took great offence to this accusation, calling the assertion by the bench, “with all due respect”, ludicrous. After further heated exchanges between Thompson and counsel for the third accused, court adjourned abruptly at the behest of Judge Itoe. 

After seven full days of testifying, General Tarnue sat through his final two and a half hours of testimony on Wednesday morning. The witness became visibly distraught during his cross examination and accused counsel for the third accused of antagonising him, stating that counsel was “his brother” and shouldn’t be acting acrimoniously. He accused defense counsel of being happy that he had been tortured and said he had not been able to sleep the night before. After giving the witness extensive leeway to air his grievances, Judge Itoe finally wrapped his gavel on the bench, saying “this has to stop somewhere” and making reference to the fact that the witness was in “a court of law”, not “a market.” 

Throughout his entire cross-examination, General Tarnue had been clearly evasive when answering questions, had often repeated questions several times and had, on a number of occasions, avoided questions altogether, giving answers that were neither relevant nor which answered the questions being asked. On several occasions, the judges reprimanded General Tarnue for refusing to respond to questions in a co-operative manner. At times, Tarnue appeared to be intentionally thwarting of the judicial process by engaging in circumlocution for the sake of it, rather than for any constructive purpose.

Examination-in-chief of Witness TF1-167

 

On Thursday morning, Witness TF1-167 began his examination-in-chief after a brief closed session in which his identity was revealed. Despite the court’s best efforts to keep the identity of the witness protected, which included screening the witness and using voice distortion techniques, local newspaper The Exclusive revealed the witness’s identity as “Junior Lion” (aka George Johnson), one of the leaders of militia group the West Side Boys, in a front page article published on Friday morning (15 October 2004). As of Friday, it was unknown how the court would deal with the actions of The Exclusive.

The witness primarily testified as to the events of the coup staged by junior officers of the junta in May 1997, the exit by the junta from Freetown in February 1998 and subsequent attacks and planned attacks on towns in, inter alia, the Kono and Bombali districts. It seemed apparent that the Prosecution had called this Witness primarily to show the alliance created between the AFRC and the RUF during the junta period to prove their case with regards to the joint criminal enterprise created and sustained between the two rebel militias. The witness also gave several explanations as to the nature of the command structure of the AFRC and the RUF, alleging on a number of occasions that both Issa Sesay and Morris Kallon had participated in a number of high level meetings planning the attacks on various towns in Sierra Leone. 

Joint Criminal Enterprise

In what was a clear and succinct testimonial, Witness TF1-167 described the events that occurred during and immediately following the overthrow of the Kabbah government on 25 May 1997. After identifying the sixteen original coup members, each known as “honourables”, the witness described how the AFRC and the RUF joined forces shortly thereafter, with Johnny Paul Koroma allegedly contacting RUF leader Sam Bockarie “in the bush” and asking him to join the AFRC in Freetown.

The witness went onto describe how several members of the RUF, including Sam Bockarie, Dennis Mingu aka “Superman”, Issa Sesay and Morris Kallon emerged from the bush and joined forces with the AFRC. The witness stated that he heard Sam Bockarie subsequently went to Kenema, where he was allegedly planning to take over the Eastern Province and the diamond-rich areas. 

The witness alleged that, throughout the junta period, there were joint operations between the RUF and the AFRC, [including an attack on the Mammy Yoko Hotel on 2 June 1998]. He also alleged that there was an alliance between the RUF and the SLA and that the SLA were providing the RUF with arms and ammunitions from a shared military ordinance at Mollytown. Among others, three junior commanders in the SLA, “Bomb Blast”, “Savage” and “SLA Rambo” were implicated in the operations during the junta period.

1.) Both witnesses have been categorised as Category “C” witnesses.    

2.) On 25 May 1997, officers of the Sierra Leonean Army (SLA) staged a military coup ousting the Sierra Leonean President, H.F. Alhaji Dr Ahmed Tejan Kabbah, and establishing the Armed Forces Revolutionary Council (AFRC). This began the period known as the “junta period”, which continued until the AFRC military regime was ousted from power in February, 1998 by an ECOMOG military intervention. The junta period is deemed to have ended on 12 February, 1998.    

3.) We note that the alleged events pre-date the temporal jurisdiction of the indictment, which, at paragraph 16, states that “All offences alleged herein were committed within the territory of Sierra Leone after 30 November 1996”. See The Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao , Amended and Consolidated Indictment dated 13 May 2004.    

4.) Counsel for the second accused focused on the General’s comparatively quick trajectory from captain to Brigadier General during his time of service to the NPFL, which took a period of just seven years, having only attained the rank of captain after eighteen years of service with the armed forces of Liberia.    

5.) “UNAMSIL” stands for the United Nations Mission in Sierra Leone.    

6.) Count 12 of the amended and consolidated indictment against the accused persons, charges each of Sesay, Kallon and Gbao for routinely conscripting, enlisting and/or using boys and girls under the age of 15 to participate in active hostilities. The Prosecutor v Issa Hassan Sesay, Morris Kallon and Augustine Gbao, Amended and Consolidated Indictment dated 13 May 2004.    

7.) See Special Court Monitoring Program Update No.7 dated 8 October 2004.    
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Summary
The examination in chief of insider witness TF1-167 resumed on Monday, followed by over two days of cross-examination by the defense. Testimony centered on the chain of command within the RUF and AFRC as well as on details of the 6 January 1999 attack on Freetown and the Western Area. The witness described command and control relationships, planning meetings among commanders, and orders that were given in violation of the laws of war. The issue of joint criminal enterprise was both implicitly and explicitly addressed throughout the examination in chief and cross examination of the witness.

The prosecution subsequently called three additional witnesses this week, bringing the total number of witnesses heard from thus far in the RUF trial to seventeen. These three “crime base” witnesses testified regarding events that took place following the fall of the junta government in 1998, when rebel troops withdrew to the provinces after ECOMOG forces pushed them out of Freetown. Addressing a number of counts from the indictment, these witnesses described unlawful killings, physical and sexual violence, and forced marriages that transpired in the Kono district in February through April of 1998. 

Continued examination in chief of Witness TF1-167 
After witness TF-167 did not attend court on Friday for reasons that were not fully clarified by the prosecution, there was some speculation that he would not appear when the court resumed proceedings this week. However, it was apparent from the opening of proceedings on Monday that the witness was both present and willing to testify publicly. The witness requested to have the partition removed so that he could be viewed by the public gallery, and he asked for the voice distortion mechanism to be turned off. 

Deliberation regarding witness protection measures 

There was some debate in the chamber as to whether the witness’s request should be granted. The prosecution asked the court to consider an ICTY case establishing that an objective assessment of witness risk must be made in cases where a witness requests to have protective measures lifted [1]. According to this precedent, the witness’s subjective position can also be taken into consideration, but the objective assessment should prevail. Defense counsel for the first accused did not agree with this standard: counsel first noted that the fact that the accused believed his name was in the public domain should be taken into account, and second, that if an objective assessment must be made, it must pertain to a specific individual rather than to the general security situation in Sierra Leone. In this matter, counsel argued, the witness himself may be in the best position to assess his own risk. 

The bench called upon the chief of the Witness and Victims Support Unit to make an objective assessment of the witness’s risk in closed session [2]. When the court resumed open session, the bench announced that the witness’s application to testify openly was granted. The partition and voice distortion device were removed, and Witness TF1-167 became the second witness of the prosecution to testify openly before the public gallery. The witness was subsequently addressed as Mr. George Johnson, a.k.a. “Junior Lion.” [3]
1999 Attack on Freetown 

The prosecution continued the examination in chief of Mr. Johnson by focusing on the events surrounding the 6 January 1999 attack on the capital. During cross-examination the witness stated that the invasion was conducted primarily by SLA forces in an effort to reinstate Johnny Paul Koroma. According to the witness, over 2000 combatants and possibly as many as 2000 captured civilians entered Freetown on the day of the invasion. The witness first described a planning meeting held in Newton in December of 1998. Operational orders were allegedly given by Saj Moussa of the SLA [4], who delivered the proposed plan of attack: troops would march from Newton to Waterloo to Bengwema training center, cross into the peninsula, and would then enter Freetown by way of Orugu village on the outskirts of the city. Moussa allegedly instructed the troops that there should be no abduction of civilians before reaching Freetown. After the death of Moussa the command passed to Field Commander Alex Brima, who then led the operation in Freetown.

Johnson testified that there was looting along the highway en route to Freetown. A final meeting at Orugu village on 4 January was attended by all senior and mid-level commanders. Brima allegedly ordered that Nigerian soldiers and civilians should be targeted, along with police officers and collaborators with the SLPP government. The witness elaborated that targeted groups would be treated as enemies and killed. The operation began late at night on 5 January, and troops arrived in Freetown early the following morning. The witness stated that RUF combatants had captured Makeni Town in the north at that time and were preparing to come to Freetown.

The witness gave detailed testimony on the military plan for approaching Freetown, including troop movements and the route of the invasion. Police stations were burned during the march on Freetown, and after the troops took control of the State House, an order was given to open Pademba Road Prison. Sam “Mosquito” Bockarie allegedly ordered Brima by radio to turn over all high-ranking politicians and SLA officers who had been incarcerated to Issa Sesay, who was in Makeni at the time of the invasion. While in Freetown, the witness stated that troops met resistance from ECOMOG forces, and he saw a number of casualties: the majority of the casualties were Nigerian soldiers and civilians as well as policemen.

Alleged atrocities during the withdrawal from Freetown 

According to the witness, the troops began withdrawing from the center of Freetown on 8 January. The witness’s testimony addresses a number of charges from the indictment, including looting and burning, abductions, physical violence and unlawful killings. During the retreat, Papa Bangura (aka “Bomb Blast”) allegedly issued orders to burn houses en route to Orugu village. Santigi Borbor Kanu (aka “Five-Five”) ordered troops to amputate up to 200 people and send them into the ECOMOG-controlled area of Freetown. Johnson testified that a government minister was killed along with a number of captured ECOMOG soldiers at Ferry Junction.

A bishop, eight nuns, and an unknown number of civilians were abducted during the withdrawal from Ferry Junction. Johnson testified that three of the nuns were subsequently killed outside the Kissey Mental Hospital. During the withdrawal to Orugu village, Johnson saw a number of corpses surrounding a mosque in eastern Freetown. The witness’s commander, Bazzy Kamara, allegedly gave instructions to slow down ECOMOG troops: civilians killed by machetes were left on display along the highway as a diversion, and a house was set on fire and civilians were forced into it. When two children tried to escape, Kamara allegedly fired shots and forced them back into the house. 

The witness testified that the troops withdrew southeast to Waterloo, where they were met by a number of commanders including Dennis Mingo (aka “Superman”), Morris Kallon, and Issa Sesay. Sesay allegedly chaired a meeting to discuss the possibility of an additional attack on Freetown. After withdrawing further, another meeting was held by Bazzy Kamara at the West Side Camp, where attendees discussed the need for more arms and ammunition. Malayan and Guinean soldiers were subsequently attacked for supplies, and two Malayan soldiers were taken hostage. The soldiers were released with the signing of the Lome Peace Accords in July of 1999.

Cross-examination by defense counsel 

Defense for the first accused opened his cross-examination by observing that much had been said about troop movements and little about the individual personalities of the commanders. The witness agreed with counsel’s assessment that during his time with the West Side Boys he interacted with strong personalities within the chain of command [5]. Defense counsel then focused on alleged conflicts between commanders within the RUF and AFRC/SLA, including power struggles and assassination attempts within the command structure, in order to demonstrate that command and control relationships were more fragmented than the prosecution had shown.

Challenging joint criminal enterprise and command structure 

The prosecution’s case presumes a joint criminal enterprise, “a common plan, purpose or design” to “gain and exercise political power and control over the territory of Sierra Leone” that was allegedly shared by the RUF and AFRC [6]. According to the indictment, the AFRC and the RUF came together after the coup of May 1997 and “acted jointly thereafter.” In his opening statement, lead prosecutor David Crane argued that “there is a key and important linkage and union between the RUF and the AFRC factually that began in the summer of 1997 lasting through the rest of the conflict. The RUF and AFRC in large measure became one and the same.” [7[
Defense counsel challenged the existence of a joint criminal enterprise by exploring inconsistencies within the command structure as well as tensions between the RUF and the AFRC. In particular, counsel noted that SLA commander Saj Moussa refused to take orders from RUF commanders, and he also pointed out that RUF commander Sam “Mosquito” Bockarie did not take orders from Johnny Paul Koroma of the AFRC. Indeed, Bockarie was thought to be acting on his own initiative outside the command structure after he left Freetown for the eastern provinces. At the end of his cross examination by counsel for the first accused, the witness claimed that the relationship between Charles Taylor of the NPFL and Johnny Paul Koroma was not cordial.

Defense counsel for Sesay further developed the argument that there was no rigid or clear chain of command within the RUF and AFRC relationship. Specifically, he questioned the witness about SLA member “Savage’s” refusal to follow an order from RUF commander Dennis Mingo (“Superman”) despite the fact that Mingo was above him in the command structure. The witness testified that “Savage” had a cache of his own weapons that were taken from ECOMOG and was paying little attention to the command structure. Counsel noted an interview statement by the witness wherein he described how it was known to commanders that “Savage” was mistreating civilians, but there were no efforts to intervene. With the defense counsel’s prompting, the witness testified that “Savage” and Sam “Mosquito” Bockarie could be described as outlaws who were effectively operating without regard for the chain of command.

The witness was prompted to discuss the shift in relations between the RUF and AFRC. He testified that Issa Sesay stopped attending meetings of the Supreme Council for the AFRC government after the Iranian embassy was looted in Freetown, and after that time there were no RUF members on the Supreme Council. After the fall of the junta in February 1998 the witness testified that there was serious fighting between SLAs and the RUF, including a shootout in Kaballa that lasted for several hours. The witness further reported that there was tension between Sesay and Johnny Paul Koroma, and that members of the AFRC coup were not taking orders from Sesay. AFRC commander Brima was beaten and had his possessions taken by Sam “Mosquito” Bockarie of the RUF. 

The witness agreed that combatant groups tended to be defined more by the individuals commanding them than by SLA or RUF categorizations. Furthermore, there seemed to be great rifts and power struggles within the groups themselves: the witness stated that RUF commander Dennis Mingo (“Superman”) tried to kill Issa Sesay in Makeni, and commanders Brima and Bazzy Kamara of the AFRC fought to assume Saj Moussa’s position after Moussa’s death despite their disparity in rank. This testimony appeared favorable to the defense’s attempts to demonstrate that the chain of command was not rigidly followed within the combat groups, and the “joint criminal enterprise” between the RUF and the SLA/AFRC appeared less likely in light of the volatile relationships between high level commanders on both sides. However, the witness testified that the subsequent attack on Bo following the withdrawal from Freetown was a joint operation between the SLA/AFRC and the RUF, which would tend to support the prosecution’s argument that a common plan or purpose existed between the two groups.

Questions of witness’s involvement in the conflict 

The witness stated to counsel for the second accused that he was originally afraid to meet with the prosecution out of fear that he could be indicted, but he did not believe he qualified among those who bear the greatest responsibility for the atrocities of the conflict. 

Cross-examination by counsel for the second accused focused in part on the witness’s location within the chain of command and his role in the conflict. The witness stated that he was a task force commander under Bazzy Kamara during the 1999 invasion of Freetown. He claimed that he killed ECOMOG soldiers but he did not consciously kill civilians during the invasion. Troops under his control were sent to Manaarma in 1999 and a number of civilians were killed, but the witness claimed that he was neither one of the decision makers nor one of the individuals carrying out the killings. Troops under his command also took part in killings in “Major Eddie” town, but the witness claimed he did not take any action against them because he would have been killed by the Field Commander.

The witness was a prominent member of the West Side Boys, a group largely composed of former SLA soldiers who broke from the AFRC/RUF in October of 1998. The witness stated that he was the commander of a West Side Boys attack on Malayan peacekeepers in Port Loko in March of 1999. He informed counsel for the third accused that he went to Liberia in the West Side delegation after the hostage-taking in order to determine if Johnny Paul Koroma was still alive. He left the West Side Boys when Koroma returned to Freetown in late 200, and he became Koroma’s security guard thereafter.

It was evident both from the witness’s own comments and the various positions he had held that he had been involved to some extent in the atrocities. He would not qualify for indictment under the existing interpretation of the Court’s mandate; however, as with the previous insider witness, the very presence of a witness who may have been involved in acts that contributed to the conflict in Sierra Leone raises questions about his participation in war crimes and crimes against humanity. Although this issue was addressed more explicitly in the cross-examinations of General Tarnue, George Johnson was undoubtedly an active participant in the conflict.

Crime base witnesses 
Following Johnson’s insider testimony regarding command structure, planning meetings, and the relationship between the RUF and the SLA/AFRC, the prosecution moved on to three further witnesses this week who were allegedly victims of the conflict. As “crime base” witnesses, all three testified to the atrocities committed in the Kono district in 1998. Testimony from the first witness focused on alleged incidents of forced marriage and forced labor, and the final two witnesses gave accounts of acts of physical violence, unlawful killings, and forced labor.

Testimony of Witness TF1-016

The fifteenth witness of the prosecution was designated a “category A” witness, and she testified from behind a partition with a voice distortion mechanism in place. This testimony addressed forced labor and sexual violence counts from the indictment; in particular, the rapes, abductions, and forced marriages that took place in the Kono district in February of 1998. According to the indictment, “[a]n unknown number of women and girls were abducted from various locations within the District and used as sex slaves and/or forced into ‘marriages.’ The ‘wives’ were forced to perform a number of conjugal duties under coercion by their ‘husbands’” [8]. The prosecution of charges of sexual violence is one area in which there appears to be little overlap between international and Sierra Leonean law: marital rape is not recognized under either customary or statutory law in Sierra Leone [9].

The witness testified in translation from Kissi that she was born in Kono district, and she stated that she was married with four children. She allegedly fled to Guinea when the RUF rebels came, but she eventually returned to the Kono district when food became scarce. Upon her return she was captured by RUF rebels in Tombodu along with twelve other individuals, including her eleven year old daughter and her husband. Her husband eventually escaped, but she was taken with her daughter to a house in town. The captured civilians were separated by gender, and the men were told to remove their shirts. The witness testified that a member of the rebel group used a razor blade to inscribe “RUF” into the backs and arms of the male captives [10]. Under cross-examination the witness testified that Sam Bockarie was in command of the rebels in Tombodu. 

The women were taken to Kissi town and handed over to a man known as “Alpha,” who allegedly distributed the women among the rebels. The witness stated that she was turned over to a man who worked for “Alpha” against her will. Her daughter was allegedly held captive by “Alpha” and forced to engage in sexual acts with him, and she was given to another unknown man to be married. The witness was forced to cook, wash clothes, clean, and have regular non-consensual sexual relations with the man she was given to. According to the witness, the captives were held for over a year until the rebels were told to release them under a cease-fire agreement.

Testimony of Witness TF1-119 

Witness TF1-119 testified that he grew up in Kono district and was in Koidu and Tombodu during a rebel attack. He claimed that the AFRC and RUF rebels came to the Kono district after they were driven out of Freetown. He was captured twice during this time period and subjected to a number of beatings; his hand was amputated by rebel forces in April of 1998. 

Civilians fled into the bush upon the arrival of the rebels, and the witness left along with his family. The rebels were dressed in a mixture of civilian and military clothing, and they stole a number of items from the witness and beat him with sticks and guns. The rebels were led by a man named Moussa, who answered to a superior named Allaji. When he was captured a second time, the captives were taken to Allaji and flogged with wire. The witness was allegedly present during the rape of one of the captive women by Allaji, and he stated further that six of the captives with him were killed. The witness testified that the rebels determined who would be killed by throwing stones as a form of fortune-telling: those who were struck by the stones were thought to have a long life, and those who were missed were killed.

The witness began sobbing audibly as he described how the six men were killed and his own hand was amputated with a cutlass. Proceedings were temporarily suspended while the psychologist from the Witness and Victims Support Unit consulted with him. When proceedings resumed, Presiding Judge Itoe commanded the witness to “hold yourself like a man: tell your story and it will soon be over.” The witness appeared to recover, and he ended his testimony with a statement to the chamber: “My own plea is that we talk to our leaders, both Muslim and Christian, so that what happened in this country may never be repeated again.” This practice of addressing the court directly regarding its aims and purposes has been fairly common among witnesses in both the CDF and the RUF trial.

Testimony of Witness TF-078 

The seventeenth witness of the prosecution and the final witness called this week began his examination in chief on Friday. He testified that he was seventy years old, and he had been living in Koidu town in the Kono district during the time of the rebel withdrawal from Freetown following the fall of the junta on 14 February 1998. The witness left Koidu after the township came under attack in late February, and he fled into the forest with a number of other civilians in early March. On 17 March the witness testified that he was confronted and beaten by three armed men dressed in a mixture of civilian and military clothing, and his belongings were taken from him. The witness stated that he could not determine whether the men were from the AFRC or the RUF, a point which was emphasized repeatedly by the prosecution in support of the joint criminal enterprise argument. 

The witness claimed that another armed group attacked the following day, and once again he was unable to determine their affiliation. The men informed the witness and his group that they should report to the rebel commander in Kaidu because they might be mistaken for Kamajors if they remained in the bush. Many of the civilians in the group were too weak to travel as a result of the beatings, and the witness left six of his children behind when he went to Kaidu with his wife and one child. In Kaidu he asked the commander to return to the bush to retrieve his children, and the commander sent him to see Morris Kallon in Koidu town, one of the RUF accused, because Kallon allegedly exercised authority in the area. Once he was reunited with his children, the witness returned to Kaidu because it was safer for civilians to stay with the rebels in order to prevent them from being mistaken for Kamajor enemy combatants. 

The witness ended his testimony for the week with a description of an execution he had witnessed in Kaidu town. A Nigerian woman who had been a long-time resident of Sierra Leone was shot twice by a bodyguard of the Kaidu commander, allegedly in retaliation for attacks by Nigerian ECOMOG troops. Court proceedings ended for the week with a defense application to hear further testimony from the witness in closed session.

1.) Prosecutor v. Tadic, 10 August 1995. The prosecution pointed out that view is supplemented in two subsequent decisions by the ICTR.    

2.) The Witness and Victims Support Unit was established by the Court Registry to provide protective measures, security arrangements, and psychological support for witnesses. This unit is independent from both the prosecution and defense, and it is distinct from the Witness Management Unit within the Office of the Prosecutor.    

3.) The witness’s name had been disclosed in the 15 October edition of the Freetown-based newspaper The Exclusive. The prosecution filed a motion to cite the newspaper for contempt, and the bench ruled on 20 October that a semblance of contempt had been found; however, the Chamber stated that it was cognisant that witness had applied to testify publicly shortly thereafter. No action was taken against The Exclusive.    

4.) As noted in the previous report, the witness appeared to use SLA and AFRC interchangeably. The AFRC developed out of a military coup staged by members of the Sierra Leonean Army (SLA).    

5.) The West Side Boys were a splinter group of the AFRC formed after the signing of the Lome Agreement in July of 1999. They were primarily composed of ex-convicts who had been released during the RUF raid on the Pademba Road Prison in January of 1999.    

6.) 13 May 2004 Consolidated Indictment, paragraph 36.    

7.) 5 July 2004 Transcript of Proceedings, page 25, lines 26-28.    

8.) 13 May 2004 Amended Consolidated Indictment, paragraph 55.    

9.) According to Human Rights Watch, it is widely believed that only the rape of a virgin can be construed as rape, and marital rape does not exist in Sierra Leone: “As the right to have intercourse between a husband and wife is recognized, a husband cannot be guilty of raping his wife unless he has been legally separated from his wife.” [Human Rights Watch Report Vol. 15, no. 1(A), January 2003, “‘We’ll kill you if you cry’: Sexual Violence in the Sierra Leone Conflict”, available on line at http://hrw.org/reports/2003/sierraleone/.]    

10.) Under the charge of physical violence, Count 62 of the Amended Consolidated Indictment states that “the mutilations included cutting off limbs and carving ‘RUF’ and ‘AFRC’ on the bodies of civilians.”    
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Summary
The examination in chief of Witness TF-078 resumed on Monday, followed by nearly two days of cross-examination by the Defense. This “crime base” witness continued to testify to the use of civilians as forced labour, a charge brought under Count 13 of the Indictment as a Crime Against Humanity, punishable under Article 2(c) of the Statute [1]. 

Despite an unprecedented hiatus in proceedings on Tuesday, Wednesday and Thursday, during which the court was intermittently closed due to power shortages, the Prosecution subsequently called Liberian-born journalist Mr. Hassan Bility this week, bringing the total number of witnesses called for the RUF trial to eighteen. Bility’s testimony centered around certain events which he had witnessed and certain conversations to which he had been privy during his residence at the V.P. Road Compound, a two-storey apartment block housing members of the ATU and the RUF, located approximately five miles from Charles Taylor’s residence in Monrovia [2]. 

In particular, the witness described two arms shipments which arrived at the V.P. Road Compound after August 1998 and on 16 January 1999, respectively. He further described seeing a number of RUF officials as well as Sar Gborlie (a security officer working for Taylor in the national police in Liberia) and Francis Dwana aka “Jack the Rebel” (another of Taylor’s security officers formerly of the NPFL) meeting at the 7-11 Petrol Station in June 1999. The Prosecution affirmed during the proceedings that the witness had been called to give evidence as to the joint criminal enterprise that existed between the RUF and the AFRC.

The Trial Chamber also released its Order on Trial Monitoring during Closed Sessions this week, with a positive outcome for both the national and international trial monitors.

Continued examination in chief of Witness TF-078 

After a brief closed session lasting till mid-morning, Witness TF-078 continued to testify to the events which took place in the Kono district from February 1998 to January 2000 this week, focusing in particular on the treatment of civilians under AFRC/RUF control at Wondedu and Koidu town from December 1998 to December 1999. 

Under examination in chief, the witness recalled two instances at the beginning of 1998 where AFRC/RUF rebels were executed at Koidu town for committing the crimes of rape and murder, respectively, against innocent civilians. The witness then went on to describe how conditions for the civilians in the Kono district improved - “from worse to bad” - after the Lome Peace Accord was signed on 7 July 1999. According to the witness, there was less forced labour at Koidu, although civilians were still called upon to conduct food finding missions and supply palm wine to the soldiers. The witness also mentioned that civilians had been called upon to conduct diamond mining, but that this had occurred in January 1999. He did not recall civilians mining diamonds after the Lome Peace Accord was signed. 

The fact that the witness testified to food finding missions, the supply of palm oil and diamond mining occurring in this region is significant to the Prosecution’s case, because in order to prove the charge of Enslavement brought under the Indictment, the Prosecution must show that, between about 14 February 1998 to January 2000, AFRC/RUF forces abducted hundreds of civilians and “took them to various locations outside the [Kono] District, or to locations within the [Kono] District such as…Koidu” [3] and that at these locations “civilians were used as forced labour, including domestic labour and as diamond miners” [4]. 

Cross-examination by defense counsel of Witness TF-078 
During cross-examination, defense counsel challenged the notion that each of the first and second accused had not taken reasonable measures to prevent crimes committed against civilians in the Kono district [5[. In particular, counsel for each of the first and second accused sought to establish, in both the civilian camps and the towns in the Kono district inhabited by the AFRC/RUF juntas that (a) an amicable and protective relationship existed between the civilians and certain sections of the junta regime (namely, the “G-5” officers) and/or (b) there was no agreed and co-ordinated plan under the regime to commit atrocities towards civilians in the Kono district at this time [6]. 

Counsel for the first accused also sought to establish that, from January 2000 onwards, Issa Sesay was actively involved in protecting the lives of civilians against the excesses of the juntas. This period is, however, outside the periods listed in the counts of the Indictment relating to the crimes base charges in the Kono district which Sesay faces [7]. 

Counsel for the third accused focussed on, inter alia, the mining of diamonds during 1999 and the evidence of such mining in Koidu town. The witness stated that, while he had not seen ECOMOG mining in the Kono district, he had heard that ECOMOG was mining in the area at this time, potentially bringing into question whether the diamond mining being conducted during the relevant period had (or had solely) been conducted by the junta-led forces. 

Treatment of civilians at AFRC/RUF camps in the Kono district between about February 1998 and January 2000 

As well as presuming a joint criminal enterprise in order to establish its case [8], the Prosecution is seeking to prove the command responsibility of each of the accused [9]. Namely, that each of the accused held positions of superior responsibility and exercised effective control over each of their subordinates, in that they “knew or had reason to know that the subordinate was about to commit such [crimes] or had done so” and subsequently, that “each [A]ccused failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof” [10].

Counsel for each of the accused directed their cross-examination of Witness TF-078 towards the treatment of civilians in the AFRC/RUF camps and AFRC/RUF controlled areas between February 1998 and January 2000. Defense counsel sought to show that, at each of the civilian camps in the Kono district, there was (a) an established system of rules for the punishment of vigilante soldiers who committed crimes against civilians and (b) that the treatment of civilians in these camps was of concern to certain sections of the AFRC/RUF high command, including those accused. 

Witness TF-078 testified under cross-examination to there being established rules of conduct within the camp at Kunduma. He further testified that the rebels were aware that they would be flogged or further punished for such unacceptable acts. For the period that the witness was with the junta forces in civilian camps (namely, between 1998 and 2001), the witness could recall two incidences where soldiers killed civilians in the camps, the first being the execution of a Nigerian woman who had been a long time resident of Sierra Leone and the second to which the witness testified during closed session.

Under cross-examination, the witness repeatedly offered examples of the benefits to the civilians of the civilian camps, which he alleged were guarded by RUF/AFRC. These examples included the following: (a) families were not separated and allowed to stay together in the camps (b) food-finding missions were treated as a reciprocal service performed by the civilians (who were accompanied by the soldiers), for the protection offered by the camp to the civilians against enemy forces and (c) a generally friendly atmosphere at the camps. 

Role of the “G5” officers, Issa Sesay and Morris Kallon 

The witness gave further evidence regarding the importance of the “G-5” officers to the junta regime which tended to support the premise that the treatment of civilians within the camps was of concern to certain members of the AFRC/RUF high command. According to Witness TF-078, the “G-5” officers (whom the witness also referred to as the “social welfare” officers and the “social welfare” unit) acted as the liaisons between the civilians and junta senior commanders. They fielded the various concerns and complaints of such civilians in the RUF/AFRC camps. The witness testified that the “G-5” officers would speak to the civilians on a daily basis and would subsequently report civilian complaints to the high commanders.

The witness also extensively testified to Issa Sesay’s involvement in improving the conditions of civilians living in the Kono District from early 2000 onwards. Although the witness met Sesay at Meiyo (the military headquarters of the juntas or “Superman’s ground”) in December 1998, it was only for the period during and after 2000 that the witness testified to Sesay’s involvement in the protection of civilians. 

According to the witness, Issa Sesay protected the lives of civilians (including the witness) against the excesses of his fighting men during his stay in Kono. Sesay was allegedly against the looting of civilian property and sought to prevent looting in Koidu and Makeni. Furthermore, according to the witness, Sesay was also against the killing and raping of civilians and wanted them to live peacefully in RUF controlled zones. The witness further testified that Sesay was willing to punish and did punish junior officers under his command for crimes committed against civilians in relation to all the RUF areas under his control. Sesay undertook to do so, despite the fact that these actions put him into conflict with other senior RUF commanders including Dennis Mingo aka “Superman” who, according to what the witness had heard from Sesay, had attempted to kill Sesay in Makeni in 2000. It remains to be seen how this testimony will be determined to affect the charges against Sesay, given that such charges, as they pertain to Sesay’s actions in the Kono district, relate to an earlier time period. 

The witness also further testified to Morris Kallon having a very good relationship with the civilians during the period of 1998-2001. According to the witness, it was under Kallon’s command that junior officers of the RUF were able to provide protection to the 700 civilians based at the camp at Wondedu. 

The witness alleged under cross-examination that Kallon himself was not the overall commander of the Kono district at that time and that he was answerable to Dennis Mingo aka “Superman”. It appeared that counsel for the second accused was alluding to the fact that it was Kallon the commander who bore the greatest responsibility in this instance. 

Examination in chief of Witness TF1-355, Mr. Hassan Bility, regarding joint criminal enterprise
In continuing its attempt to prove the alleged joint criminal enterprise that existed between the RUF and AFRC, the Prosecution called Witness TF1-355, Mr. Hassan Bility, a journalist and editor originally from Liberia, who was living and working in Monrovia both before and during the period of the junta regime in Freetown, and thereafter until June 2002. 

Mr. Hassan Bility’s history 

Mr. Hassan Bility testified to being a prominent journalist and editor in Monrovia who was known for his critiques of the actions of the Liberian government during the latter half of the conflict in Sierra Leone [11]. He is now living and working overseas [12]. During the period from August 1997 to June 2002, Bility worked as the editor of The National Newspaper (August 1997 - September 2000) and first as news editor and subsequently editor-in-chief of The Analyst Newspaper. Bility also worked as the editor of the official newspaper of Liberia, an umbrella organisation representing the Liberian media and served as the press officer of the European Commission under the leadership of Ambassador Brian O’Neill. He also worked as a representative of the London-based International Alert, writing stories about the need for peace in Liberia (2001 to June 2002). 

Bility testified that he was arrested seven times between 1997 and 2002, allegedly due to his publication of articles that were critical of the Taylor government. He was first arrested shortly after August 1997 for writing and publishing an editorial in TheNational Newspaper entitled “Who is the Judas in ECOWAS?” criticising President Taylor for pretending to be interested in the resolution of the Sierra Leonean crisis while simultaneously thwarting the peace process and the efforts made by ECOWAS to resolve it. Shortly after the article was published, Bility was arrested by plain clothes policemen and taken to Taylor by the Director of Police. Taylor allegedly told the witness that if he kept meddling in the Liberian government’s affairs with the RUF and the war in Sierra Leone, he would personally stop him. He was then allegedly beaten by his arresting officers and held for two days at the Ministry of Justice in Monrovia. The witness’s final arrest occurred on 24 June 2002. 

Arms shipments allegedly seen in Liberia and evidence of collaboration between the AFRC and the RUF

Under examination in chief, the witness testified to having seen three separate arms shipments being delivered to, or collected by members of, both the RUF and the AFRC. Two of the instances the witness described allegedly occurred at the V.P. Road Compound where the witness lived (as the only civilian) along with members of the ATU and the RUF and occurred before Christmas 1998 and on 16 January 1999. The third instance described by the witness allegedly occurred at the 7-11 Petrol Station, a service station regularly frequented by Liberian government officials, in June 1999. 

Before Christmas 1998. During the incident which allegedly occurred before Christmas 1998, Bility stated that he saw a number of Sierra Leonean soldiers coming to the V.P. Road Compound carrying a consignment of 20 AK-47s which were revealed from under a tarpolan at the back of a jeep. The soldiers were visiting Kennedy aka “K1”, an RUF officer. The witness allegedly remembers a specific conversation which he had with Kennedy in November 1998 where Kennedy informed the witness that there was to be a new government in Freetown. According to the witness, Kennedy stated that “with the help of Papay (aka Charles Taylor) [the RUF] will succeed.”

16 January 1999. Bility alleged that on 16 January 1999, he saw Moussa Sesay escort Issa Sesay and Sam Bockarie to the compound. According to the witness Issa Sesay and Sam Bockarie were each in separate military coloured jeeps and they drove into the V.P. Road compound at around 5pm. When they entered the compound, certain of the security guards as well as the witness’s cousin, Abu, who also lived at the compound lifted a tarpolan on the jeep in which Issa Sesay sat and said, “We’ve got raw bitches”, meaning they had new weapons.

Bility alleged that they had come to the compound to see Sam, Benjamin Yeatan’s driver, who lived at the compound and who was leading a convoy of cars from Monrovia to the Sierra Leonean border. According to Bility, Sam held a pass signed by Charles Taylor which gave the convoy access through the checkpoints to their destination.

June 1999. The witness testified that in June 1999, he saw a number of the members of the RUF high command, including Sam Bockarie and Issa Sesay, enter the 7-11 petrol station in trucks and stop for fuel. According to the witness, Bockarie, Sesay and other members of the RUF were at the 7-11 with Sar Gborlie, one of Taylor’s officials working for the National Police in Liberia and Francis Dwana aka “Jack the Rebel”, a security officer who had formerly worked for the NPFL and who allegedly carried out dangerous and deadly orders on behalf of Charles Taylor.

The witness alleged that the group of rebels were on a mission to the Sierra Leonean border. While at the 7-11, a station attendant pulled back a tarpolan on the truck to reveal about 60 AK-47s. The man who did this was publicly beaten, under the order of Sar Gborlie and Jack the Rebel. The witness further alleged that, upon obtaining the fuel from the 7-11 they took the main road to Sierra Leone through Lofa County.

The evidence given by Bility is alleged by the Prosecution to have pointed to collaboration between the RUF and officials under Taylor’s command during 1998-1999. The alleged incidents described by Bility can be perceived as supporting the allegation that Taylor and his subordinates were acting in concert with the RUF, through the supply of ammunitions to RUF officials who allegedly carried such arms back to Sierra Leone, to support the RUF’s activities to gain control in Sierra Leone. 

Cross-examination by defense counsel of Witness TF1-355
Defense counsel sought to dismantle the credibility of Bility’s testimony by asserting that, given Bility’s prominence as a journalist and editor and his repeated arrests between 1997 and 2002, it would be improbable that members of the RUF and the AFRC would have (a) disclosed information to him regarding their collaboration and/or (b) allowed Bility to witness the delivery of arms shipments and the meetings which took place at the V.P. Road compound. The Defense further questioned why Taylor (and members of Taylor’s regime) who had called for Bility’s arrest would allow Bility to reside at the V.P. Compound at all. 

Counsel for the second accused also posited the argument that the RUF forces were fighting with Liberian government forces against the Liberians United for Reconciliation and Democracy (LURD) during the time Bility witnessed the movement of arms from the V.P. Road Compound and the 7-11. He put it to the witness that Bility was, in fact, witnessing shipments of arms for their joint projects against the LURD in Lofa County, Liberia. The witness disagreed with this proposition, stating that the war in Lofa County began on 24 April 1999 and that the incidences he had witnessed dated as far back as late 1998. 

Counsel for the third accused further questioned Bility on whether he had been approached by any United States government agencies and/or security services with regards to supplying such agencies with information that related to the evidence given by him to the Prosecution. 

Questioning Bility’s credibility as a witness 

Defense counsel pointed to numerous discrepancies between Bility’s viva voce testimony and witness statements as evidence that Bility was being “less than honest” during the course of his testimony. This included various discrepancies in the temporality of events and the names of articles which the witness had written which prompted his arrests. 

The veracity of Bility’s testimony was further called into question by the Defense when they alleged that it seemed questionable that members of the RUF and Taylor’s regime would allow him to live amongst them, given he had previously been arrested for publicly commenting on Taylor’s participation in the Sierra Leonean conflict. Counsel for the third accused pointed to the fact that Bility had been arrested and interrogated by Taylor just seven months before he allegedly moved into the V.P. Road compound. He asked the witness why any of Taylor’s men would subsequently allow for an investigative journalist, the only civilian, who had been arrested by the government for whom they worked, to live in their compound. The witness stated that he did not think many of the people living at the compound knew who he was. This was despite the fact that after his arrest seven months earlier, he had been discharged in the presence of the media. In his final statements, counsel for the third accused put it to Bility that his evidence as to his residence at the V.P. Road compound was “far-fetched and fanciful”. 

Links with United States government departments and agencies 

Under cross-examination by counsel for the third accused, Bility refused to answer questions as to whether or not he had been (a) interviewed by the CIA, the FBI or any other United States government departments, bureaus and/or agencies independently or (b) asked to provide any information by such government departments, bureaus and/or agencies concurrently, at the time at which we was being interviewed by the Prosecution. Bility did, however, state under cross-examination, that the supply of diamonds to the Islamic terrorist group, Al Qaeda, was raised by Dr. Alan White (of the Prosecution) during the interviews conducted by Dr. White in November 2003. 

The Defense appeared to be suggesting that the Prosecution's investigation and their questioning of Bility may not have been conducted entirely independently, or at least, that the witness had concurrently provided information to the Special Court as well as United States departments, bureaus and/or agencies. The Defense posited an analogous argument during their cross-examination of General Tarnue in the weeks ending 8 and 15 October 2004. In that instance, Tarnue testified under cross examination to having been interviewed in the presence of FBI agents in Ghana in 2002. 

Order on trial monitoring during closed sessions handed down (27 October 2004) 
The Trial Chamber released its order with regards to trial monitoring during closed sessions this week. The Trial Chamber ordered that, pursuant to Rule 79 and in particular Rule 79 (C) of the Rules, that each of (a) one international monitor and (b) one national monitor, would be able to attend closed sessions. The Chamber ruled further that the monitors would report only on the practice and procedure of the court during the closed session and that they would seek the approval of the Registrar before reporting on such practice and procedure. 

This was the final week in the RUF trial for this year. Proceedings for the RUF trial will resume with a status conference on Monday, 10 January 2005. 

1.) Each of the accused are charged under Count 13 of the indictment with Enslavement, a Crime Against Humanity, punishable under Article 2(c) of the Statute.    

2.) In the case of the RUF, this included an employee of the Battlefront Commander of the Liberian government soldiers, Benjamin Yeaten (namely, his driver).    

3.) Amended and consolidated indictment dated 13 May 2004, at paragraph 70.    

4.) Ibid.    

5.) Augustine Gbao was not mentioned at any time by this witness.    

6.) This witness gave evidence primarily about the civilian camp at Wondedu.    

7.) The charges of the indictment specifically mention alleged crimes committed in the Kono District under Counts 3- 11, 13 and 14. None of these charges specifically mention crimes committed in the Kono District after January 2000.    

8.) See Special Court Monitoring Program Update No.9 dated 22 October 2004, at (ii) Cross-examination by defense counsel - Challenging joint criminal enterprise and command structure.    

9.) As defined under Article 6 of the Statute for the Special Court for Sierra Leone.    

10.) The crimes being those referred to in Articles 2,3 and 4 of the Statute.    

11.) Under cross-examination by counsel for the second accused, the witness stated that he began working as a journalist in 1993, but only began writing articles which were critical of the Taylor government after 1997.    

12.) In accordance with witness protection measures afforded to the witness, the location of the witness’s current residence has been protected and was not disclosed during his testimony.    

 
	Special Court Monitoring Program Update #11 Trial Chamber I - CDF Trial  5 November 2004 

	by Sara Kendall, Senior Researcher 

Summary Status Conference Formal Status of Defense Counsel Testimony of Witness TF2-021 Cross-examination of Witness TF2-021 Closed session testimony of Witness TF2-201 Evidentiary Disputes Regarding Witness Statements 
  


Summary 

The third session of the CDF trial began this week, and under the new trial timeline it is slated to continue for an unprecedented six weeks before the court breaks for a one month recess. Two more witnesses were heard, one in open session and one in closed session, bringing the total number of witnesses called in the CDF trial thus far to 20. The session began with a status conference on the morning of 1 November. The examination in chief of Witness TF2-021 took place the following day, and cross examination of this witness continued through Wednesday. The remaining two days were primarily spent in closed session while the chamber heard testimony from Witness TF2-201. 

The first witness called this week testified to his conscription into the CDF forces as a child soldier who was initiated into the Kamajor fighting group. He further testified to the crimes he participated in while acting as a Kamajor, including shooting a civilian woman, killing a police officer, and acts of cannibalism by the “yamortor squad.” His testimony addressed a number of charges from the indictment, including unlawful killings, looting and burning, and the use of child soldiers.

Status Conference 

Rather notably, none of the accused parties were present at the Monday status conference. First accused Sam Hinga Norman has been absent since his abrupt refusal to attend trial on 19 September, and Moinina Fofana and Allieu Kondewa have only appeared on a few occasions since that time [1]. Defense counsel for Hinga Norman stated that their client was currently refusing to attend trial because he claimed he had not been properly served with the combined indictment, and he would remain absent until the bench considered a pending motion that had been filed on this point. In an informal interview, counsel for the first accused elaborated that Hinga Norman had not been formally arraigned under the new consolidated indictment, and he was concerned that the charges from the initial indictment had not been quashed. It appeared that Moinina Fofana and Allieu Kondewa were refusing to attend at Hinga Norman’s request.

Among the matters considered in the status conference were conditions of detention, trial preparation and logistics, translation issues, and judicial management matters including the number of witnesses to be called by the prosecution. In response to a previous request from the bench, the prosecution reported that they had cut down the number of witnesses to be called for the CDF case, and they had filed a revised list that now included 100 core witnesses and 58 back-up witnesses. Acting judge Boutet expressed appreciation on behalf of the bench for continued prosecutorial efforts to restrict the number of witnesses, and the prosecution stated that it would continue to review and revise the core witness list. Counsel for the second accused noted that it would be difficult for the defense to prepare for cross-examination if they did not know whether back-up witnesses would ultimately be called; however, the potential disadvantage to the defense teams was of less concern to the bench than its general interest in expeditious proceedings, and Judge Boutet noted that the chamber would continue to maintain a back-up witness list.

The court additionally considered the matter of a letter from the three accused that had been addressed to the Principal Defender regarding an alleged wrongful application of the rules concerning court-appointed counsel. Judge Boutet stated that the bench had made a clear decision about the status of counsel, and he claimed that they would not address the issue again. Defense counsel for the second accused raised the possibility of a conflict of interests between his status as court-appointed counsel and his own duty to work strictly in the interests of his client, a requirement of the civil law system of his home country. This issue was readdressed at trial the following morning.

Formal status of defense counsel 

Status of court-appointed counsel 

Trial proceedings began on Tuesday with further questions about the re-designation of some of the defense teams as court-appointed counsel. In the ensuing discussion, it became clear that this new relationship between the accused parties, their defense teams, and the bench itself had not been fully resolved to the satisfaction of all parties. In particular, the individual defense teams and the Office of the Principal Defender did not appear to be collaborating, leading Judge Thompson to comment that “we have a legally untidy, unsatisfactory situation here.”

Defense counsel for the first accused expressed concern that her status as court-appointed counsel might compromise her ability to thoroughly represent her client if she was acting without his consent. According to the bench, her re-designation made her answerable to the court itself, and she was not required to receive instructions from Hinga Norman. Counsel noted that she had been given instructions and privileged information by her client that she would be unable to use in cross-examination without his consent. She expressed concern that since her client was not permitting her to use the instructions he had previously given her, she would only be able to represent him on matters of law, and she would not be equipped to effectively cross-examine witnesses. 

Conflict with civil law principles 

Counsel for the second accused also expressed discomfort with his designation as court-appointed counsel, and he maintained that he would be faced with an ethical dilemma if his client were to ask him not to attend court. According to the Dutch civil law system under which he practiced, counsel claimed that the interests of the client were the only interests that he was permitted to serve. If his client instructed him not to attend court, he would have to comply with his client’s request. However, his status as court-appointed counsel made him an officer of the court, and he would be required to appear in spite of his client’s instructions.

Judge Boutet noted that while he was concerned about this conflict between national bars, the Special Court was not bound by the rules of any other bar, and the rules of the Court itself should govern the status of counsel. Counsel noted that the president of the Amsterdam bar had informed him that he would not be permitted to act against his client’s instructions: the Dutch code of conduct applies to him even when he is before an international tribunal. The bench responded that to be assigned as court-appointed counsel is to implicitly submit to the rules of the tribunal. The bench and counsel appeared to reach a philosophical impasse: the bench maintained that counsel was appearing by virtue of having submitted to the authority of the court, and counsel maintained that he was able to appear by virtue of being a member of the Dutch bar.

Counsel pointed out that if the court was to push its reasoning to an extreme, lawyers from civil law countries could be excluded from participating in such tribunals, because to accept the principle of answering to the court before the client would be to violate the codes of conduct from their home jurisdictions. This point was substantial in light of the composition of the court itself, which is predominantly comprised of counsel from common law jurisdictions such as Australia, the United Kingdom, the Canadian federal system, the United States, and Sierra Leone. Two of the three trial chamber justices are from countries with mixed common and civil law traditions, and Presiding Judge Itoe pointed out that both legal systems were interacting within the tribunal. However, court procedure thus far has appeared to favor the application of common law principles and practices.  Testimony of Witness TF2-021 

After discussion regarding the status of counsel, the prosecution called their nineteenth witness, an eighteen year old former child soldier who testified to his participation in Kamajor attacks during the period between 1997 and 1999. In light of the witness’s age, the court psychologist from the Witness and Victims Support Unit was present throughout the majority of his testimony.

Capture and initiation into Kamajor society

Count 8 of the indictment addresses the initiation and conscription of child soldiers during the conflict, which is brought as an “other serious violation of international humanitarian law.” 

The witness stated that he had been captured in Pendembo by rebels and separated from his parents at the age of nine. He remained with the RUF rebels for two years at their base in Ngehun until Kamajors attacked the village in the end of 1997. During the course of the attack, the Kamajors captured three women and seven young boys, including the witness. The witness testified that the oldest boy in the group was fifteen. The indictment specifies under Count 8 that “enlisting children under the age of 15 years into armed forces or groups or using them to participate actively in hostilities” constitutes a violation of international humanitarian law: in light of this, establishing the age of both the witness himself and the captured children was significant for the prosecution’s case.

The witness described how the Kamajors looted property and burned huts in the village during the course of the attack. While marching to Kenema, the Kamajors allegedly forced the three female captives into the river and shot them because they were presumed to be the wives of rebels. The physical violence and mental suffering counts in the indictment include unlawful killing of civilians who were suspected of collaborating with the rebels [2].

The captured boys were brought to the CDF office in Kenema, where they were told by their captor ? a man who identified himself as “German” ? that they would be taken to the village of Talia Yawbecko and initiated into the Kamajor society. The initiation ceremony took place in the bush, and it was allegedly performed under the instructions of Allieu Kondewa, the third accused. The witness stated that there were over 400 initiates, approximately 20 of whom were in the age range of the witness himself, and they were instructed to remove their shirts. They were marked with a razor blade and told to smear a black substance on their bodies, and Kondewa instructed them not to bathe for a week. At the end of the week they were taken to a graveyard and made to run in two lines. They were beaten and given a potion to smear on their bodies for fighting. A man referred to as “Dr. Jigbao” allegedly registered the names of the initiates, and Kondewa collected money from them.

Attack on Masiaka

The witness testified that he was given a gun at “Base Zero” in Talia Yawbecko and was instructed how to shoot. The initiates were taken on Kamajor missions in the surrounding villages. On one of these missions they attacked rebels in the town of Masiaka; during the course of the attack, the Kamajors allegedly looted property from civilians in the town. The witness described how he personally shot an unarmed woman as she was running towards him. Kamajor forces caught a number of women between the ages of 16 and 18 who were taken from Masiaka to Base Zero. According to the witness, Allieu Kondewa had stated that he wanted women to marry, and about four of the captured women were taken to his house.

Before the witness could provide more details about what had transpired with the women, the defense objected that forced marriage was not included among the charges of the indictment. The prosecution had previously requested leave to amend the indictment in order to include charges of sexual violence such as forced marriage, but the request was denied by the trial chamber [3]. The defense argued that the court should not hear evidence regarding forced marriage or sexual violence; such evidence would fall outside the scope of the indictment. The prosecution pointed out that while the indictment did not specifically include counts of sexual violence, the circumstances surrounding the abduction of women may fall under other counts, including “physical violence and mental suffering” (counts 3 and 4) and “terrorizing civilian populations and collective punishments” (counts 5 and 6).

The defense maintained that sexual offenses are fundamentally different from the other counts in the indictment. Judge Thompson seemed to support the position of the defense in claiming that he would not be inclined to admit evidence suggesting that women were forced into marriage: since the court was already on record as refusing the count of forced marriage, he expressed concern that it might compromise the integrity of the proceedings. Judge Boutet reiterated the prosecution’s position by claiming that some of the other counts might be addressed by hearing this evidence.

The debate was abandoned, and the witness did not give any further details regarding forced marriage. He testified that Kondewa left with the women for another village, and he had heard that Kondewa initiated them into the Kamajor society. The bench pointed out that such details are admissible as hearsay evidence, but there are some questions as to their probative value. 

Attack on Kenema 

The indictment specifies that an attack took place in Kenema on 15 February 1998 during which Kamajors killed and injured a number of civilians and police officers. Counts 1 and 2 of the indictment address the charge of unlawful killings, including the killings in Kenema, and the charges are brought as crimes against humanity and violations of Common Article 3 of the Geneva Conventions [4}.

The witness first established that he saw Allieu Kondewa, Moinina Fofana, and Sam Hinga Norman at Base Zero. Hinga Norman allegedly arrived by helicopter when he visited the base. He brought arms and ammunition to the base, and young boys would carry it from the helicopter to the armament store. The witness was sent on a mission to Gbendema, a Kamajor base, and Hinga Norman met the fighters there with additional arms and ammunition from Liberia to be used in an attack on Kenema. The fighters proceeded from Gbendema to “SS Camp” near Kenema, where they met enemy forces and exchanged fire. Upon reaching Kenema, policemen opened fire on them and they were forced to retreat to Gbendema. While the troops were regrouping in Gbendema, they were instructed to kill any young men caught in Kenema. Arms were distributed after the meeting and they returned to attack Kenema a second time. 

The witness testified that at the time of the invasion, the Kamajors believed that the Kenema police had turned against them and were acting in support of rebel forces. Upon entering Kenema, Kamajor troops proceeded to the police barracks and began shooting under beds and through ceilings. The witness claimed that a number of police officers were killed during the shooting. In particular, he testified in detail to his own participation in the killing and subsequent burning of a police officer in a field near the barracks. In subsequent testimony, the witness claimed that he was twelve years old at the time of this attack, and his age could be verified based upon a “Kamajor certificate” issued at the time of his initiation. The certificate was deemed authentic by the witness and admitted into evidence. 

Testimony regarding cannibalism

The witness testified that other “collaborators” civilians who were presumed to be working in the interests of the rebels were caught and burned by the Kamajors. Other “collaborators”were captured by a group known as the “yamortor squad.” There were murmurs in the public gallery at this point in the testimony, and some members of the gallery broke into laughter: according to a Mende-speaking observer, “yamortor” is a term from the Mende tribe that roughly translates as “soft to eat.” The witness testified that the yamortors took their captives to their own base in Kenema, where they were tied up and prompted to admit that they were collaborating with the rebels. During cross-examination, the witness claimed that he was made a member of the yamortor squad and participated in cannibalism that transpired at their base. A commander would order the squad to kill a captive “collaborator.” The internal organs were removed and fried in oil, and the yamortors ate the fried organs with bread and gravy. 

Defense counsel objected that cannibalism was not included as a charge of the indictment, and no details beyond the killing of captives could qualify as relevant evidence. Counsel requested to have the testimony regarding cannibalism removed from the record out of concern that it might have a prejudicial effect. The judges initially reminded counsel that they were not participating in a jury trial: judges are trained in the process of evaluating evidence, and they can make a determination as to whether the evidence has probative value. The bench determined that the evidence would remain on record, though it would be treated as if it had entered the record inadvertently and would be generally disregarded.

6 January 1999 invasion of Freetown

The witness testified that he was informed by his commanding officer that their troops would be sent to support ECOMOG forces during the January invasion of Freetown. Detailed testimony regarding this combined AFRC/RUF invasion was heard in the RUF trial last month from the perspective of an AFRC insider witness [5]. The Kamajor troops were transported to Freetown via helicopter and arrived at the Cockerel Barracks. The witness noted that a number of boys were brought there to fight by other commanders. The troops fought alongside ECOMOG forces. After the fighting subsided, the troops departed for Bumpeh.

The witness stated that he subsequently returned to Freetown to disarm with his companions, some as young as ten, at the Brookfields Hotel. He was fourteen years old at the time.

Cross-Examination of Witness TF2-021 
In keeping with one of the consistent strategies of the defense thus far, cross-examination by counsel for Hinga Norman focused on expense payments to the witness. Counsel commented that the weekly allowance combined with free food created an attractive inducement for the witness, and he noted that the combined payments and benefits were more substantial than the witness’s earnings before he came to Freetown to testify. The prosecution objected that the defense was insinuating that the witness was being paid for his testimony. Judge Thompson agreed that this line of questioning can become argumentative, as it seemed to take the form of a critique of the prosecutorial process. The defense counsel withdrew the use of the term “inducement” at the urging of the bench, and he changed the focus of his cross-examination to demonstrating that the witness was relieved that the Kamajors had effectively freed him from the RUF rebels.

Counsel for Kondewa and Fofana appeared to adopt the strategy of attempting to demonstrate that their clients were not in positions of responsibility vis-a-vis the alleged crimes. Counsel for Kondewa prompted the witness to state that the CDF had a war council, and Kondewa was not a member of the war council. Furthermore, when fighting for the Kamajors, the witness stated that he was under the command of ECOMOG some of the time. Counsel for Fofana asked whether the witness knew of several other individuals, including Kosseh Hindowa, “an important name,” adding that “some wonder why he hasn’t been indicted.” Judge Itoe interjected that counsel was raising a controversial topic and should proceed with his cross-examination. As with the issue of witness compensation, the possibility that the prosecution may have indicted the wrong individuals is a recurrent theme in the defense’s case.

Closed session testimony of Witness TF2-201
The remaining two days of trial this week were held in closed session. According to a recent ruling by the bench, court monitors are permitted to attend closed sessions, but monitoring reports are restricted to procedural matters and may not include any witness testimony. 

All applications are heard in closed session on a case-by-case basis, and the arguments by both sides regarding the merits and drawbacks of hearing testimony from a particular witness in closed session are made without the public gallery present. The prosecution’s application for closed session for Witness TF2-201 was contested by counsel for the first accused, who argued that the public nature of a trial enhances the veracity of a witness’s testimony. According to this argument, members of the public can come forward to contest the evidence offered by the witness. When the bench asked for clarification as to how the public would go about contesting witness testimony, counsel elaborated that the witness would be aware of the risk of being contradicted, which would produce a greater incentive for him to tell the truth.

Citing jurisprudence from the ICTY, counsel further claimed that the public should have an opportunity to assess the fairness of the proceedings. Judge Thompson acknowledged the nexus between a fair and a public trial, noting that the public nature of a trial provides an external check on the witness’s testimony. Counsel concluded her objection by stating that the truth-finding function of the court is assisted by the public nature of a trial, and the defense and the court itself would be deprived if the application for closed session was granted. 

Applications for closed session are brought in closed session, and the bench delivers its ruling on closed session applications before the public gallery. The application was decided in favor of the prosecution. Counsel for the first accused asked the bench to provide a justification for its ruling in accordance with Rule 79, which specifies that “the Trial Chamber shall make public the reasons for its order.” Judge Boutet responded that the reasons had been given. Counsel stated that the order itself would not suffice as the reasoning behind the order, and she reiterated that no reason for the closed session ruling had been given. At the end of the closed session testimony, counsel again requested that the court provide reasons for its ruling. This request was not acknowledged by the bench, and Presiding Judge Itoe announced abruptly that the court would recess.

Evidentiary disputes regarding witness statements 
During the brief open session on Friday morning, defense counsel for the first accused raised the evidentiary matter of how witness statements are effectively recorded by the prosecution. Counsel pointed out that Witness TF2-021 had refuted significant parts of the evidence recorded in his witness statements during his oral testimony earlier in the week, and she claimed that the court should have a means of evaluating the credibility of these statements in light of the witness’s viva voce testimony. Claiming that the prosecution’s method of recording evidence leaves the defense at great disadvantage, counsel argued that the prosecution should include the original statement in the language in which it was recorded as well as its interpretation into English so that there could be a way of determining whether translation errors had occurred. If the statements are put forward as an accurate record of what was said, counsel argued, there must be a way of evaluating the disparity between the statements and viva voce testimony. 

Judge Thompson responded on behalf of the bench that it did not have sufficient evidence to make an objective evaluation of the credibility of the witness’s testimony. The prosecution claimed that the material requested by the defense team would not assist the court in making this determination: the core of his testimony had centered on his role as a child soldier in the CDF and the fact that he participated in combat, and this core evidence was not effectively challenged in cross-examination. According to the prosecution, the areas in which the greatest number of inconsistencies occurred were the least relevant aspects of the witness’s testimony. Defense counsel disputed this characterization and reiterated the importance of being able to determine how significant the interpretation issues might be. The bench stated that it would issue a written decision on the matter.

1.) For an explanation of Norman’s refusal to attend trial the week of 24 September, please refer to Special Court Update Number 5 .    
2.) Amended Consolidated Indictment, paragraph 23 states “civilians, including women and children, who were suspected to have supported, sympathized with, or simply failed to actively resist the combined RUF/AFRC forces were termed ‘collaborators’ and specifically targeted by the CDF. Once so identified, these ‘collaborators’ and any captured enemy combatants were unlawfully killed.”    

3.) Decision of 20 May 2004 on prosecution request for leave to amend the indictment.    

4.) 5 February 2004 Indictment, section 25.    

5.) In particular, please refer to Report 8, testimony of Witness TF1-167.    
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Summary 

As the third trial session continues, the Prosecution called a further six witnesses in the CDF case this week, bringing the total number of witnesses called thus far to twenty-six. All of the witnesses testified to events that occurred in the Bonthe District and surrounding riverine areas during the period from mid-1997 till the end of 1998 and testimony centered, in particular, on the initial Kamajor invasion of Bonthe Town on 15 September 1997 and the subsequent mid-February 1998 attacks. 

A large proportion of the testimony given this week inferred that the third accused, Allieu Kondewa, had knowledge of, and (in certain instances) control over, the alleged widespread and systematic attacks on the civilian population in Bonthe during this period, and while each of the first and second accused were also implicated, at certain points, as being at the apex of the Kamajor command structure, the testimony relating to Kondewa formed a more prominent part of this week’s proceedings. Defense counsel seemed to be launching the counter-argument that, while Kondewa had knowledge of such attacks, Kondewa was not a member of the CDF War Council, the body that the Defense implicated as having ultimate control of the Kamajor operations at that time. 

The bench gave notice mid-week that they had received the report they had requested from the Principal Defender relating to the unsigned legal services contract for stand-by counsel for the first accused, Ms Quincy Whitaker [1]. The report outlines in detail the reasons why, according to the Principal Defender, Ms Whitaker has not signed her legal services contract. It extensively documents various exchanges between Ms Whitaker, the Hinga Norman defense team and the Principal Defender. According to the Principal Defender’s report, there was a disagreement among legal counsel for Hinga Norman as to the number of hours worked by each counsel and amounts which should therefore be allocated in payment to them. The Principal Defender also states emphatically that “Ms Whitaker only finds herself without a Signed Case Plan and Legal Services Contract because she has refused to sign them” [2]. Ms Whitaker tendered her resignation to the court after receiving the report, stating that, while she found the report to be misleading and untrue, she nevertheless felt unable to represent her client as a result of it being issued. She felt its submission severely compromised her case preparation. She stated further that she didn’t think it was in the Chamber’s interest to waste valuable trial time hearing submissions relating to counterarguments to the report. The Principal Defender expressed regret at Ms Whitaker’s departure, but stood firmly by her submission. 

The Chamber delivered an oral ruling with regards to Ms Whitaker’s resignation shortly thereafter, stating that they regretted the unfortunate decision made by Ms Whitaker and acknowledged the Principal Defender’s observations. In the circumstances, the Chamber noted it had no alternative but to grant the leave sought and to accept that she can withdraw from the case. 

Ms Whitaker’s resignation highlights a perceived tension between the role of members of the the Defence Office and that of inidividual defense counsels representing the accused at the court. The Principal Defender was, in this instance, bound to account to the court regarding certain issues internal to a defense team which arose at trial. This meant that the case preparation of a defense team became transparent to both the prosecution and the bench in a manner with which a defense counsel was unfamiliar and unaccustomed, given the experience of practicing in local jurisdictions afforded her greater autonomy and confidentiality with regards to case management. The interplay between the accountability of defence teams to the Defence Office and the Defence Office to the court is likely to be an ongoing concern as the Defence Office progresses from a nascent institution to an established “fourth pillar” at the Special Court. 

Witness profiles at a glance
Witness TF2-096 . Witness TF2-096 is 36 years old. She has been married but no longer has a husband. She has two children and attended school until form two (eighth grade). She speaks Mende and Krio. She is a businesswoman who sells fish and palm oil. Her testimony was given in Mende, with English translation.

Witness TF2-086. Witness TF2-086 does not know her exact age, but, according to the Prosecution’s calculations, is approximately 58 years old. She was born in Bonthe Town, Bonthe District. She presently resides at Mattru Jong and has been living there for seven years. She is a widow and has seven children. She is currently working as a gardener, planting crain crain, okra and potato leaves. Her testimony was given in Mende, with English translation.

Witness TF2-116. Witness TF2-116 is 59 years old. He is married and has eight children. He was born in Bonthe Town and attended school for 11 years. He speaks English, Mende and Krio. He is a tradesman. During the period of 1997 ? 1998, the witness was a member of the Bonthe Working Committee, a civilian group who worked closely with the elders of Bonthe to preserve the peace and prosperity of the district. The Bonthe Working Committee was accused by the Kamajors as being “junta collaborators”. His testimony was given in English.

Witness TF2-004. Witness TF2-004 believes that he is 20 years old, although his age is uncertain. He was born in Fyndah, Pujahun District. He was conscripted as a child soldier to the rebel army at a young age and had not begun any formal education prior to his capture. His testimony was given in Mende, with English translation.

Father John Emmanuel William Garrick. Father Garrick is 39 years old and was born in Freetown. He currently lives in St Edward’s compound, Kingtom, Freetown. He works as one of the priests at St Edward’s parish and is the chaplain of St Edward’s secondary school. He has been a Reverend Father for over nine years and was a parish priest in Bonthe during 1997-1998. He speaks English, Krio and Mende. His testimony was given in English. 

Witness TF2-071. Witness TF2-071 is 35 years old. He was born in Bonthe District and currently resides in the Bo District. He is married and has three children. The witness attended school for 12 years and speaks Sherbro, Mende, Krio and English. His testimony was given in English.

Selected “crime base” testimony 

Under paragraph 24(e) of the consolidated Indictment, the Prosecution has alleged that, between about October 1997 and December 1999, Kamajors attacked or conducted armed operations in the Bonthe District, generally in the towns of Talia, Tihun, Maboya, Bolloh, Bembay, and the island town of Bonthe [2]. All of the testimony given by witnesses this week centered around the alleged attacks and operations of the Kamajors around or during this time period, and focused, in particular, on events which took place in Talia and Bonthe Town. 

The testimony given by these witnesses could, inter alia, collectively be seen to contribute towards substantiating the crime base allegations made under the Indictment [3]. Some of the more prominent crime base testimony given by the witnesses this week included the following: 

Witness TF2-096 (Unlawful killing, physical violence and mental suffering)

Witness TF2-096 was living in Talia, home to the Kamajor camp “Base Zero”, during the time of their alleged attacks in the Bonthe District. She recounted, in particular, two instances between the rainy season and the dry season in 1997 when the Kamajors attacked civilians [4]. In the first instance, the witness recalled seeing a “town commander,” namely, a civilian who had been appointed by the rebels to assist them and act as rebel/civilian liaisons (and who hence was characterised as a “junta collaborator”) being shot by Kondewa amidst a procession of the Kamajors who were singing and dancing [5]. Her testimony with regards to this instance, given under examination-in-chief, affirmed that the Kamajors were targeting “junta collaborators”, an allegation which was further reiterated by several other witnesses this week. In the second instance, the witness recalled one of her female friends being captured by four of Kondewa’s bodyguards Kafijini, Jahman, Junisa and Bokindeh - for refusing to comply with Jahman’s request to have his cassava garnished with a bean sauce. According to the witness, after this second incident was reported to Kondewa, the Kamajor guards returned and took the girl to Nyandehun, where she held captive in a cage made of palm fronds. Kondewa allegedly asked the witness’s husband for Le40,000 for her friend’s release and the money was subsequently given to Kondewa and the girl was released. 

Under cross-examination, counsel for the third accused put it to the witness that (i) her viewing of the town commander being killed was “a figment of her imagination” and (ii) that he husband had, in fact, pocketed the Le40,000 himself rather than giving it to Kondewa. In substantiating these allegations, counsel for the third accused seemed to be questioning the witness’s credibility by pointing to the fact that she had not reported these instances to any authorities at the time they occurred. The witness responded by stating that she was unable to make such reports because “she was a woman”, perhaps pointing to the further difficulties faced by female victims during the conflict. 

Witness TF2-086 (Physical violence and mental suffering) 

Witness TF2-086 was allegedly captured by Kamajors in Motombo, Bonthe District, while with her friend. According to the witness, the Kamajors cut her several times and in several different places on her body using a machete. They also took Le140,000 from her. During open session, though from behind a protective screen, the witness revealed scars upon her right wrist, right arm and right elbow, left shoulder, jaw, neck, in between her legs and in several places on her head. The witness stated that, after she had been attacked by the Kamajors, she remembers lying in the bush for two days, unable to move. According to the witness her friend was killed during the time of her attack.

The witness was unable to remember the time or date in which these events occurred. Under cross-examination, she was asked by counsel for the second and third accused why she had not reported these incidences at the time they had occurred. The witness stated in reponse that she had not reported these incidences because there was no authorities to whom to report such events. 

Witness TF2-116 (Unlawful killing, terrorizing the civilian population, looting and burning)

Witness TF2-116 gave testimony, inter alia, regarding the Kamajor attacks on Bonthe Town that occurred on 15 September 1997 and on 15-16 February 1998, respectively. The witness was a member of the Bonthe Working Committtee, a group which was believed by the Kamajors to have been collaborating with the juntas. As a result, he was threatened by the Kamajors during their attack on Bonthe in February 1998, and recalled, in particular, a number of important town meeting with the Kamajors, which are discussed in further detail below. (See paragraph (iii)(a) ? 16-18 and 29 February meetings in Bonthe Town). 

The witness gave extensive testimony with regards to the relationship between the Kamajors and the civilians at this time. According to the witness, during their attacks, the Kamajors rampantly opened fire on the town, both at night and during the day and would openly destroy property. The witness recalled, in particular, how he was told that, upon being welcomed by civilians on 15 February 1998 at a location known as the “the PZ compound” or “The Billet”, a civilian named Kpana Masso was killed under the order of Commander Baigeh, a senior Kamajor commander. Baigeh order his men to shoot Masso in both his legs, at which time Masso fell to the ground and was struggling for some time. According to the witness, Masso had been wrongly identified by Baigeh as the father of SLA officers serving at the Sierra Leone Naval Wing in Bonthe [6]. 

A second commander, Julius Squire, was also implicated in the conflict. According to the witness, Squire ordered that his house be looted and his property vandalised during the February attacks. He returned to his home from a meeting on Monday, 16 February 1998, to find that it had been looted, Le 17,900,000 had been stolen and his property vandalised. These events were not disputed under cross-examination. 

Witness TF2-004 (Use of child soldiers) 

Witness TF2-004 testified that he was originally conscripted to the junta forces that attacked his home at Fyndah in the Pujehun District. He was conscripted prior to beginning any formal education and as such, is unable to read or write. According to the witness, he was subsequently captured by the Kamajors in Maka, after which time he and five other boys between the ages of 10 and 16 were taken to Liya in the Kpaka chiefdom and were initiated into the Kamajor society by Muniro Sherrif. The initiation occurred after the witness participated in his first Kamajor attack at Telugbongor. The witness was trained by “Commander Small”, who taught him how to use a gun (a “58”), which he subsequently kept and used during the conflict. The witness recalled, in particular, an attack on the town of Zimi, where he witnessed an “unarmed collaborator” being killed. He also alleged that he saw the Kamajors burn several houses by dousing them with petrol and admitted to shooting and killing a number of rebels during this attack. The witness could not recall the time or date of the attack. 

Under cross examination, counsel for the first accused pointed out several discrepancies between the witness’s viva voce testimony and the written statement written on his behalf by investigators of the OTP in Kenema on 13 January 2003. Defense counsel further pointed out that, as the witness could not read or write, the signature on the statement could not be his. When asked to identify the January 2003 statement as his own, the witness replied that he “could see the paper with his own eyes, but that he did not sign it, nor did he ever print it”. The alleged witness statement was submitted to the court as Exhibit 22. This further highlights an on-going issue facing the court with regards to significant discrepancies between the written and oral testimony given by the witnesses called thus far in the CDF trial. In several instances, such discrepancies have amounted to witness statements previously tendered to the Defense in accordance with Rule 66 of the Rules being alleged by the witnesses testifying in court as either (i) not being a statement which they agreed or attested to giving or (ii) not having accurately recorded that witness’s intended statement at the time the interview was conducted by investigators of the Prosecution. 

Despite substantial testimony given by the witnesses regarding the alleged atrocities committed by the Kamajors and their widespread attack on the civilian population of Bonthe, some of the witnesses also gave testimony with regards to the intended protection of civilians by the Kamajors against members of the Sierra Leone Naval Wing, the militia force that had become hostile towards the civilians in 1996 and 1997. During the course of testimony to this effect, these witnesses asserted that the Kamajors were acting under the instructions of (or at the behest of) President Alhaji Ahmad Tejan Kabbah. In particular, Witness TF2-096, the witness stated that, upon opening “Base Zero”, a well-known Kamajor camp in Talia in 1997, Pa Norman (identified as being the first accused) told the townsfolk that he had been “sent by President Kabbah” to open a training base to fight a war “in order to bring peace to Sierra Leone”, calling into question Kabbah’s role in the conflict and asserting a nexus between Norman and Kabbah with regards to the command responsibility structure of the Kamajor operations. 

Civilian activism and the role of the third accused in the 15 September 1997 invasion 

A large proportion of witness testimony this week also focused on the role that the civilians played in attempting to prevent the Kamajor attacks on civilians in the riverine district. In particular, Witness TF2-116 gave extensive testimony regarding his role in the Bonthe Working Committee, a group which was actively involved in seeking to improve the condition of civilians during the conflict [7]. Similarly, according to Father Garrick and Witness TF2-071, as hostilities increased between the Kamajors and the Sierra Leone Naval Wing, a delegation of civilians were sent by the elders of the Bonthe District to discuss issues of civilian safety with the third accused, Allieu Kondewa, prior to the initial Kamajor invasion of Bonthe in September 1997. 

Father Garrick further testified that, at a meeting between the delegation, various members of the CDF and the third accused which took place in Tihun during August 1997, the delegation pleaded with Kondewa to assist them in preventing hostilities between the soldiers and civilians, to encourage the free movement of civilian vessels throughout the waterways and to prohibit the outbreak of hostilities between the Kamajors and the soldiers. Kondewa allegedly responded by agreeing to: (a) the cessation of hostilities between the Kamajors and the soldiers, (b) the prevention of harassment of civilians and (c) the promotion of a peaceful co-existence between the soldiers and the Kamajors.

This testimony implied that Kondewa had knowledge of the Kamajor operations at this time. Under cross-examination, counsel for the third accused called into question whether third accused could have prevented the attack which eventually precipitated in September 1997, by pointing out that Kondewa had not been part of the CDF War Council at that time, a body which the Defense asserted had paramount authority over the Kamajor operations. 

Command responsibility: 15 September 1997 invasion and February 1998 attacks
As has been previously stated, the Kamajors are alleged to have first invaded Bonthe Town on 15 September 1997, entering the town from three separate directions. The attack was signalled at 5 am when civilians heard the resounding call of the Poro secret society, followed closely thereafter by open gunfire. Witness TF2-071 testified that the Kamajors entered the town dressed in their traditional costumes and were laden with arms and cutlasses. Many of the Kamajors went directly to the naval base where the Sierra Leonean Naval Wing’s gunboats were stationed and attacked the officers residing there. 

The February 1998 attacks alleged to have been sustained and most heightened over a period of about three days - were also described in great detail this week. Father Garrick testified that the Kamajors conducted widespread looting operations on both 15 and 16 February in both government buildings and civilian homes. Throughout the next three days and for some time thereafter, Father Garrick alleged that he harboured several civilians at St Patrick’s church compound in an attempt to protect them from the atrocities being committed. According to both Father Garrick and Witness TF2-116, the site of the church compound became, paradoxically, both an important refuge for the civilians and the centre of active hostilities and tensions, as can be seen from the meeting which took place there. 

The testimony relating to each of these attacks implicated each of the accuseds as playing both a formal and substantive role in the Kamajor operations at this time. The witnesses called by the Prosecution this week seemed to have been called on the basis that their evidence implied that each of the accused and, in particular, the first and third accuseds were actively involved in orchestrating the Kamajor operations in the Bonthe District and were aware of the effect such operations were having on the civilian population. Examples of the testimony substantiating these claims included Hinga Norman’s opening of “Base Zero” at Talia and Kondewa’s visit to Bonthe Town shortly after the 1998 attacks. A command structure also appeared to be emerging from testimony relating to several meetings which took place between the Kamajors and civilians in Bonthe Town, which pointed, in certain instances, to the fact that subordinate Kamajor officers were accountable and responsible to the commands of their senior officers in more than merely an “ad hoc” fashion. In response to this assertion, Defense counsel seemed to be launching the counter-argument that those senior officers who were in control (in particular, Commander Morrie Jusu Kamara) did, in fact, reprimand those junior officers who were committing atrocities against civilians. Further evidence was given by Witness TF2-071 which implicated Hinga Norman and Kondewa as having ultimate authority over the actions of Morrie Jusu Kamara and Julius Squire, two senior commanders who were directly implicated in the February 1998 attack (See paragraph (iv) (e) Meeting in Freetown with Attorney General and President Kabbah). The Defense asserted in response that, while in some instances, the accused did hold positions of authority within the Kamajor society, they were still answerable to superiors in the command structure, perhaps pointing to an argument with regards to who bore the greatest responsibility in these instances. 

Opening of “Base Zero”, Talia, Yawbecko chiefdom 

According to witness testimony given this week, the Kamajor operations in the Bonthe District established their training centre at “Base Zero”, a camp where Kamajors who were initiated into the society were trained and instructed prior to going into battle. Witness TF2-096 testified that he saw the first accused, Samuel Hinga Norman, and the second accused, Moinina Fofana, attend the opening ceremony for Base Zero between the rainy and the dry seasons in 1997. According to the witness, Norman was clearly “[the Kamajor’s] boss”, and that Norman himself had said, during the opening that Kabbah had sent him to fight the war and he was the Kamajor leader. The first accused is alleged to have referred to Moinina Fofana as “the man who is going to organise the war” and the “Director of War” during the opening. Witness TF2-096 further stated that the first accused visited the base several times, but in his absence Kondewa was acting commander at the base. 

Under cross-examination, the witness agreed with counsel for the first accused that Pak Norman was sent to Talia by President Kabbah and that Norman could only administer guns to the Kamajors if Kabbah had signed for them, again calling into question Kabbah’s part in the conflict. 

16-17 February 1998 meetings in Bonthe town

The Kamajors are alleged to have held three meetings with the civilians during the period of active hostilities in February 1998. According to witness TF2-116, the first meeting was held at St Patrick’s church compound on 16 February 1998. The meeting was attended by the Kamajor district commander and commander of the “Casilla” Battalion, Morrie Juso Kamara, and was chaired by Julius Squire. Commanders “Rambo” and “Konteh” were also there. All Bonthe civilians were invited to the meeting. 

At the time of this first meeting, Witness TF2-116 had gone into hiding, as he had become a target of the Kamajors due to his association with the Bonthe Working Committee. According to the witness, Julius Squire demanded that he be produced for the Kamajors and hence, when civilians came looking for him, he decided he would attend. Upon entering the church compound, the witness was placed at the center of a circle, “the usual way in which the Kamajors condemned people to death”. He was then interrogated by Julius Squire, who accused Witness TF2-116 of being a junta collaborator, stating that the Bonthe Working Committee were “small boys who had taken over without the elders consent”, which the witness denied. According to Witness TF2-116, Squire then ordered that the witness be killed, at which point another District Commander intervened, declaring a cease-fire on civilians. However, a third commander, Commander Rambo, subsequently insisted on killing someone “so it would go on record that he had killed in Bonthe Town”. 

The witness then described how a young civilian boy named Kondo Battiama, also an alleged “collaborator”, was taken from the meeting and killed. According the witness, he heard two gunshots from the compound, upon which Commander Rambo returned to the meeting and confessed to killing him. The witness later saw his body in a nearby street identified as “Heady Road”. The Bonthe Working Committee was then told by Morrie Juso Kamara that they would not be killed, provided they paid the Kamajors a sum of Le100,000. According to the witness, Father Garrick guaranteed the payment of such sum. A second meeting then took place between the Kamajors and the Bonthe Working Committee at “Pa Issac’s” house, after which a second civilian, a Mr Konteh, who was a tailor in the town, was shot in the street. 

Under cross-examination, Defense counsel appeared to be launching the argument that Rambo was a renegade Kamajor who was likely to have been reprimanded by his senior officers. The witness agreed that Rambo “had blood-lust” and that Commander Kamara was “a disciplinarian”, but asserted further that, to his knowledge, Rambo had never been reprimanded for this killing. 

A third meeting is alleged to have taken place at the residence of Lahai Koroma, the chiefdom speaker of Sitia chiefdom, the next day (17 February, 1998). According to Witness TF2-116, it was decided that the Bonthe Working Committee would work with the Kamajors to prevent further hostilities between Kamajors and civilians in Bonthe. 

Third accused’s visit to Bonthe Town

Father Garrick and Witness TF2-116 each testified seeing the third accused, Allieu Kondewa, in Bonthe Town not long after the attacks from 15-18 February 1998. According to Witness TF2-116, Kondewa called a public meeting at the town hall, where he heard a number of complaints from various civilians. The meeting was allegedly well attended and a lot of complaints were made. According to the witness, Kondewa stated at the meeting that he did not order his men to enter Bonthe and he was sorry that that was what they had done. Kondewa allegedly continued by saying that the people “should forget ECOMOG” and that “the Kamajors would look after Bonthe”. 

Father Garrick similarly testified that Kondewa arrived in Bonthe on 29 February 2004 and that he visited Lahai Koroma, the Sitia chiefdom speaker taking refuge from the Kamajors at the church compound. According to Father Garrick, Kondewa spoke about some of the atrocities caused by the Kamajors. Kondewa then allegedly asked Father Garrick to provide him with some money to ensure Koroma’s safe passage, accompanied by Kondewa, from Bonthe Town to “Base Zero” at Talia. Witness TF2-071 further alleged that Koroma was subsequently taken to Bo Town. According to Father Garrick, Kondewa was allegedly paid Le 600,000 and other Kamajors Le 400,000 to ensure Koroma’s passage. Father Garrick testified that, to his knowledge, none of the Kamajors had been reprimanded by or punished by Kondewa. 

First accused’s visit to Bonthe Town 

Witness TF2-116 and Witness TF2-071 each alleged to having seen the first accused, Samuel Hinga Norman, arrive in Bonthe with two ECOMOG officers shortly after the February 1998 attacks. Witness TF2-071 alleged that, after arriving with the ECOMOG officers by helicopter eight days after the February 1998 attack had subsided, Norman held a meeting in the Bonthe town hall where he described working with the Kamajors as “like working with a cutlass: if it cuts you, you drop it and then you pick it up again”. 

Under cross-examination, the witness agreed that the first accused had shown great concern for the civilians. In particular, Norman had warned the civilians not to become caught in enemy cross-fire. 

Meeting in Freetown with the Attorney General and President Kabbah 

Finally, in another example of civilian activism, Witness TF2-071 and Father Garrick each testified to delegations of civilians from Bonthe going to Freetown shortly after Kondewa’s visit in February 1998 to alert the then Attorney General, the Honourable Samuel Berewa and President Alhaji Ahmad Tejan Kabbah of the atrocities being committed by the Kamajors throughout the Bonthe District. According to Witness TF2-071, President Kabbah’s response had been to order the civilians to take one hundred bags of rice to the Kamajors in Bonthe. 

The Attorney General responded by giving the officer in charge of police in the Bonthe District a letter to distribute to the Kamajors. According to Father Garrick, the officer in charge refused to administer the letter to the Kamajors, because he feared that going to Bonthe “would be his suicide”. As a result, the delegation returned to Bonthe and Father Garrick himself administered the letter to the Kamajors. Witness TF2-071 testified that, after the letter had been circulated, he saw Commander Morrie Jusu Kamara pass it to Commander Julius Squire and state that if the letter had come from “Hinga Norman” (the first accused) or “Kondewa” (the third accused) then “they would have listened to it” [8]. Under cross-examination, Father Garrick testified, however, that the situation in Bonthe did dramatically improve after the time at which the letter had been circulated to the Kamajors based there. 

As the Prosecution continues to piece together the testimony of witnesses with regards to each of the first, second and third accused’s role in the conflict, the embryonic emergence of their argument for a defined command structure, implicating each of the accused at (or near) the apex of command, is becoming apparent. Alleged evidence which may be construed in this regard and which emerged from the testimony given this week included: (A) each of first and second accused attending the opening of “Base Zero”, a known epicentre for training Kamajor combatants during the conflict; (B) the third accused attended several meetings where he (I) allegedly acknowledged that the Kamajors had acted to the detriment of civilians or (II) assisted civilians from escaping persecution; and (C) senior Kamajor commanders, such as Morrie Jusu Kamara, deferring to Hinga Norman’s command rather than that of other senior members of the Sierra Leonean government. The first and third accuseds were particularly implicated as having knowledge of, and in certain instances, authority over, the Kamajor operations during this time. 

Defense counsel primarily seemed to be launching the counter-argument that the first, second and third accused (A) did, where possible, take preventative measures necessary relating to the conflict; (B) were not solely responsible for the atrocities committed by the Kamajors; and (C) were themselves taking orders from superiors who ultimately bore the greatest responsibility, as in the case of the CDF War Council and, in certain instances, from President Kabbah. 

 

1.) At the time, the status of Ms Whitaker as “stand-by counsel” or “court appointed” counsel had not been fully and finally determined. See also Special Court Monitoring Program Update No.11 dated 5 November 2004 at paragraph (ii) Formal status of defense counsel.    

2.) Prosecutor v Norman SCSL 2004-14-T “ Report to the Trial Chamber (10757 - 10761)” at page 4.    

3.) Father Garrick testimony and Witness TF2-071’s testimony have not been included as part of this section, as the testimony given by these witnesses is discussed in great detail below under paragraphs (iii) and (iv).    

4.) In Sierra Leone, the rainy season is generally thought to end and the dry season begin around September / October.   
5.) Under the Indictment, the Prosecution is alleging that the Kamajors specifically targeted suspected “Collaborators” and others known to be not supportive of the Kamajors and their activities.    

6.) Witness TF2-071 also testified to seeing Kpana Masso “placed at the center of a circle in the PZ compound and killed”, although Witness TF2-071 alleged that Baigeh shot Masso himself. Father Garrick also testified to Masso’s death when stating during his examination in chief that he had seen the corpse of Kpana Masso “outside the Kamajor base”.    

7.) While this was not the only function of the Bonthe Working Committee, the committee became actively involved in such endeavours during the conflict.    

8.) A large part of the cross-examination of this witness by counsel for the third accused was undertaken in closed session and as such, certain counterarguments raised by the Defense have not been included in this report.   
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Summary Testimony of Witness TF2-008 Cross-Examination of Witness TF2-008 Closed session testimony of Witnesses TF2-068 and TF2-017    


Summary 

The Prosecution called three further witnesses this week, bringing the total number of witnesses called thus far in the CDF trial to 29. Witness TF2-008 was heard in partial closed session on the first day, but the remainder of his testimony was given in open session. The witness testified for two days, at which point he fell ill and his testimony was postponed. The chamber then heard from two witnesses, TF2-068 and TF2-017, who testified in closed session for the remainder of the week. The testimony of TF2-017 will continue into the next week of court proceedings, and TF2-008 will be called again to continue his cross-examination.

Unlike the previous week’s “crime base” witnesses, whose testimony focused on alleged atrocities falling under specific counts of the indictment, Witness TF2-008 gave insider testimony centered on the CDF command structure. The witness’s testimony highlighted the role of the CDF War Council and its relationship to the three accused individuals. In particular, the witness discussed a command meeting that transpired in Talia, the CDF “Base Zero,” following the AFRC coup in 1997, in addition to a CDF attack on Bo in February of 1998. The witness claimed that all three accused parties were members of the leadership structure of the CDF, and they served as the final authorities in sending Kamajors to war.

Despite various attempts by the defense to establish a command and control relationship of the War Council over the Kamajors, the witness insisted that the Council served the three accused in an advisory relationship rather than as a final authority on planning and staging attacks. This testimony was brought in support of the prosecution’s case that the three accused individuals fall among those who bear the greatest responsibility for the alleged crimes of the CDF. Although all three accused persons were implicated by the witness as members of the command structure, his testimony appeared to be most significant for the prosecution’s case against Sam Hinga Norman, the first accused, who served as the National Coordinator of the CDF.  Testimony of Witness TF2-008 

The prosecution first brought an application for partial closed session to cover testimony concerning the witness’s position within the Kamajor society. Grounds for partial closed session were offered on the basis that the witness’s identity could be revealed, and the application was undisputed by the defense. In granting the application, Judge Boutet emphasized that closed session will only be used in exceptional circumstances. Closed session proceedings lasted for less than an hour, and the rest of the witness’s testimony was heard in open session with voice distortion measures in place. 

The prosecution first established that the witness had been in Jaiama Bongor chiefdom at the time of the AFRC coup in May of 1997. At the advice of friends, who informed him that the AFRC might be retaliating against stakeholders in the overthrown party, he departed for Koribondo and stayed there for a week. He then left for Bo, but he was told that the AFRC/RUF junta had gained control of the area. 

The “concerned group” and the Kamajors 

The witness then testified to the formation of what he referred to as the “concerned group,” which was set up with the objective of reversing the coup and reinstalling the overthrown Kabbah government. According to the witness, the group thought it should locate Kamajors within the area in order to facilitate an organized resistance to the coup. Hinga Norman had been a coordinator of the Kamajors before the time of the coup, and the group attempted to make contact with him by sending a delegation to Conakry, Guinea. The delegation eventually returned without locating Norman, but they later met with him in the village of Talia. 

The witness went on to describe the meeting with all three accused parties which allegedly took place in Talia in 1997. The “concerned group” first established contact with Hinga Norman at this meeting: a delegation of the group was escorted to the village by the second accused, Moinina Fofana. Upon arrival they were taken to the third accused, High Priest Allieu Kondewa. Chief Hinga Norman arrived by helicopter two days later, and Moinina Fofana introduced him to the delegation. 

The meeting was allegedly convened by Norman, and it was attended by CDF commanders as well as the delegation from the “concerned group.” Norman announced that he had received arms and ammunition from General Abdul Mohammed Wan, an ECOMOG commander from Nigeria. Norman told the group that he was happy to hear that they were willing to support Kamajor efforts to free the country. He instructed the delegation to return to Bo, and some members of the group would stay behind in Talia. The witness was among those who stayed in the village, and he remained there for approximately four months. 

Command structure at Base Zero 

The witness testified that the leadership structure at Base Zero at the time of the meeting consisted of all three accused parties. Chief Hinga Norman was the National Coordinator of the Civilian Defense Forces. Moinina Fofana was the Director of War, and his role included planning and assisting the war effort as well as supplying arms and ammunition to the Kamajor commanders. Allieu Kondewa was the High Priest and initiator for the Kamajor society, and he was believed to have authority over all of the initiators and Kamajors. The witness claimed that no Kamajor would go to the war front without Kondewa’s blessing, and he noted that Kondewa was thought to have mystical powers. According to the witness, Sam Hinga Norman, Moinina Fofana, and Allieu Kondewa functioned as the final authorities on who could go to war. 

The witness used a model of the base at Talia to point out areas where Kamajors were trained, and the prosecution tendered the witness’s training certificate signed by Hinga Norman into evidence. The witness further discussed the supply and distribution of arms and ammunition from the storage facility at Base Zero. 

Post-coup changes in Kamajor recruitment 

Expanding upon his claim that Kamajor resistance following the coup was fairly disorganized, the witness described a shift that allegedly took place in the process of Kamajor recruitment after the May 1997 coup. Before the coup, the witness claimed that there was an organized structure to Kamajor recruitment. Community members would recommend people of good character to the town chief. This recommendation would pass through the section chief, the paramount chief, the district officer, and finally to the Civil Defense Coordinator. A civil defense committee would take the decision to the initiator, who would then initiate the recommended person. After the coup, the witness testified that there was a proliferation of initiators who could initiate a Kamajor without the authority of a chief. There was no screening of Kamajor recruits, and people were asked to pay money to be initiated. Under cross-examination the witness stated that the Kamajors were disorganized following the 1997 coup. 

The witness noted that he is also a Kamajor, and he was initiated by Allieu Kondewa. According to the witness, the purpose of initiation is to immunize and protect the initiate from bullets. After the initiation, the new Kamajor was then prepared to go to the war front. Before going to the front, however, the initiate required the blessing of High Priest Allieu Kondewa, who allegedly determined whether an initiate could be blessed to go to the front by looking at him. The witness maintained that he had never been to the war front and was in another wing of the CDF; the details of his location within the command structure were disclosed during closed session. 

Structure and authority of the CDF War Council 

According to the witness, the War Council served as the administrative wing of the CDF, and it made recommendations to Hinga Norman, who served as the National Coordinator of the CDF. The witness testified that the National Coordinator had authority over the War Council within the command structure: he was not required to endorse or follow their recommendations. The composition of the War Council included three kinds of members: district or regional representatives, those who were members due to their status (such as the Director of War), and those who were members because of talent or ability. Duties of the Council allegedly included identifying strategies and recommending them to the National Coordinator, looking into the complaints of fighters, and recommending punishments. In particular, the Council investigated complaints of looted civilian property and the killing of civilians. The War Council was not responsible for planning attacks nor for sending Kamajors to the war front. 

1998 War Council meeting 

The Council recommended to Hinga Norman that Bo should be taken from the junta forces, and it additionally advised him that Bo should not be attacked without consulting General Khobe, an ECOMOG commander. Khobe himself came to Base Zero in 1998, and a meeting was held wherein the Council proposed an attack on Bo and Freetown. Norman agreed to send seven hundred Kamajors to assist ECOMOG forces in Freetown, and Khobe agreed to send helicopters to transport the Kamajors to Freetown. 

In the presence of Kamajor commanders, Hinga Norman announced that the CDF would attempt to take over Bo, Kenema, Freetown, and Kono. He stated that the headquarters of the CDF would then be moved from Talia to Freetown. The War Council subsequently recommended that the fighters should concentrate their attack on Bo. During his testimony, the witness emphasized that the role of the Council was to make recommendations to the National Coordinator rather than planning the attack itself. 

Bo attack and establishment of the Peace Office 

The attack transpired in February of 1998, and the CDF worked with ECOMOG to capture Bo [1]. The witness claimed that the CDF occupied the town for about three or four weeks following the attack, at which point the AFRC re-captured the town from the Kamajors. The witness was en route from Base Zero to Bo with other Council members at the time when Bo was re-captured, and he waited in the town of Dalsala outside Bo for five days. 

The prosecution asked the witness whether there had been any structure established in Bo to check Kamajor activities or atrocities. Judge Itoe objected to the use of the term “atrocities” by the prosecution, but the witness used the term himself when he testified that the Peace Office was established in 1998 for the purpose of checking the atrocities and excesses of the Kamajors. 

Cross-Examination of Witness TF2-008 

Defense counsel for Sam Hinga Norman questioned the witness’s characterization of the War Council, and he focused in particular on attempting to show that the Council had more authority in relation to the three accused than the witness had originally indicated. Under cross-examination, the witness elaborated on his previous description of the War Council, adding that Hinga Norman had wanted the Council to assist with managing the war effort. He stated that one of the responsibilities of the Council was to bring organization to the Kamajors, who had been in a state of disarray following the coup. 

Defense counsel for the first accused asked whether the Kamajors were trained in the laws of war. Objections from the prosecution that the witness was being asked legal questions were overruled by the bench, with Judge Thompson remarking that the accused individuals’ alleged violations of the laws of war form the substratum of the indictment. The witness testified that he received no training in the laws of war as a member of the War Council: no booklets from the Red Cross and no instructions not to shoot unarmed civilians or unarmed combatants. The witness explained that members of the War Council were interested in strategies for defending their communities, but they had no knowledge of the laws of war. The witness further stated that the War Council did not know how many Kamajor initiates there were, nor were they aware of the total number of Kamajors. 

The witness explained that Hinga Norman was the National Coordinator of Kamajors for the CDF from before the coup took place, and he had been appointed by the National Provisional Ruling Council (NPRC) for the purpose of training Kamajor groups. He would attend meetings of the War Council where misconduct issues were discussed. Violations at the war front were reported to regional commanders, who then brought reports to the War Council. The worst violation the witness had heard of were acts of killing and looting under a commander known as Vanjawai; the witness claimed that the most serious punishment for such crimes was to be threatened with death. The witness reiterated that everything recommended by the War Council was passed on to the National Coordinator, which seemed to indicate that Hinga Norman had knowledge of Kamajor misconduct in addition to a position of authority over the CDF War Council. 

This testimony raises the issue of command responsibility within the CDF; in particular, the issue of who or what body had effective control over the Kamajors and CDF fighters. According to the developing jurisprudence on command responsibility, a commander must be shown to have known or had reason to know about crimes committed by his subordinates, and it must be further demonstrated that he took no measures to prevent the crimes or punish the perpetrators. Article 6(3) of the Statute of the Special Court explicitly includes an articulation of this principle. 

Cross-examination from counsel for the first accused concluded when the witness announced that he was feeling ill. Cross-examination by counsel for the second and third accused will take place when the witness recovers. After some discussion regarding the order of witness testimony, the prosecution announced that it would be seeking closed session for the insider witness who would testify the following day. 

Closed session testimony of Witnesses TF2-068 and TF2-017
The prosecution brought an application for closed session to hear the testimony of Witness TF2-017, and the bench granted the application in a decision read by Judge Boutet. The bench emphasized that the accused parties are entitled to a fair and public hearing; however, in the case of the current witness, an exceptional protective measure was necessary in light of the risk he would incur in testifying about certain incidents he had been involved in. 

Presumably referring to the dwindling attendance in the public gallery, counsel for the third accused pointed out that the interest of the public was waning. Judge Itoe remarked that it was probably because the members of the gallery suspected that the chamber would be going into closed session, and he expressed that the public should understand that these measures are not ordered lightly by the bench. Counsel clarified that his appeal was to his colleagues within the prosecution: if they would not bring closed session applications, the bench would not grant them. Judge Itoe stated that these applications would not be granted as a matter of course, but are instead considered on a case-by-case basis. The prosecution announced that it would not be seeking closed session for the next eight witnesses, and Judge Itoe commented that this was a “healthy development.” 

The ongoing discussions in the chamber about balancing the need for a public trial with the need to protect witnesses have shown no signs of a decisive resolution. The bench has recently referred to closed session as an “extraordinary measure” that should not serve as a common or default form of witness testimony. Certain measures, such as the partition shielding the witness from view of the public gallery, are employed with each witness regardless of their assessed risk. Exceptions to the use of the screen have only resulted from the witness’s own request to testify openly. Apart from such standard measures, the court seems committed to making a case-by-case assessment of what each witness requires, and closed session has been the most contentious prosecutorial request thus far. The defense teams have expressed that the prosecution seems to be bringing requests for closed sessions as a matter of course, and the prosecution insists that the court is responsible for assuring the safety of its witnesses, many of whom are scared of retaliation. The bench has thus far attempted to accommodate both sets of concerns, and it has frequently pointed out the unique location of the trial in the country where the alleged violations took place and the attendant consequences for witness security. 

1.) The 5 February 2004 Indictment refers to this attack in paragraph 24 (c).    
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Summary Witness Profiles at a Glance Continued cross-examination of Witness TF2-008 Selected "crime base" testimony Command structure and operations of the Kamajors: Testimony of Witness TF2-088 Procedural and Case Management Issues    


Summary
In its penultimate week of trial this session, the Prosecution continued calling witnesses testifying to events which occurred in Sierra Leone’s southern province during 1997-8 [1]. The week began in closed session with the continued cross-examination of Witness TF2-017, followed on Tuesday by the continued cross-examination in open session of Witness TF2-008, who had previously fallen ill and hence been excused from testifying during last week’s proceedings. Witness TF2-119, Witness TF2-030, Witness TF2-156 and TF2-088 each then testified in continued open sessions, bringing the total number of witnesses called thus far in the CDF trial to 33. 

A large proportion of the witness testimony provided this week implicated the first accused, Samuel Hinga Norman, as having had knowledge of and authority over the actions of the Kamajors in Bo at this time. In particular, witnesses TF2-119 and TF2-088 gave detailed testimony implying that Hinga Norman was instrumental in either (i) the planning of the attacks or (ii) the reprimanding of junior officers for their actions against civilians, during this time. 

The testimony given by witnesses this week precipitated particularly heightened displays of emotion, with each of Witness TF2-030 and Witness TF2-088 openly sobbing at various points when recounting the alleged atrocities committed by the Kamajors against members of their families. The bench responded sensitively, Judge Itoe adjourning the proceedings at various junctures to ensure that the witnesses were able to have adequate time to compose themselves before continuing to testify.

Witness profiles at a glance 

Witness TF2-119. Witness TF2-119 is 39 years old and was born in the Tonkolili District. He currently resides at Bo Town and works as a police officer, a job he has held since 1990. He is married and has six children. The witness attended school for 12 years and speaks English, Temne and Krio. His testimony was given in Krio, with English translation.

Witness TF2-030. Witness TF2-030 is 36 years old and was born in Bo Town, where she currently resides. She is widowed and has three children. The witness is not currently working. She attended school up until Form 3 (ninth grade) and speaks Krio, Temne and English. Her testimony was given in Krio, with English translation.

Witness TF2-156. Witness TF2-156 is 24 years old and was born in Bo Town. He is a “businessman” ? namely, he sells articles or “provisions” from a table. He is married and has one child. His testimony was given in Krio.

Witness TF2-088. Witness TF2-088 is 54 years old. He is married to two wives and has 11 children. He continued his formal education until Form 5 (eleventh grade) and holds a High Teacher’s Certificate in Secondary Education. He currently teaches at Pelewahun, Jaiama Bongor Chiefdom, Bo district and was living in Gumahun, Bo district in 1997-8. His testimony was given in Krio, with English translation. 

Continued cross-examination of Witness TF2-008 

Tuesday morning’s session began with the continued cross-examination of Witness TF2-008 by defense counsels for each of the second and third accused. In particular, counsels for each of the second and third accuseds focussed on the following issues:

Role and nature of the War Council, Fofana’s role as director of the Peace Office
Defense counsel for the second accused questioned the witness extensively on the role and nature of the War Council and continued to assert that the council had an authoritative role in the planning and implementation of the Kamajor attacks during the conflict in Sierra Leone. Reiterating testimony given under examination in chief the week before, Witness TF2-008 asserted, in response to several questions about the nature of the War Council proposed to him under cross-examination, that the primary role of the council was to identify strategies for, and make recommendations to, the National Coordinator (which, during 1997 and 1998, was Chief Hinga Norman). 

Defense counsel for the second accused also asked the witness to further elaborate on the operations of the Peace Office and Moinina Fofana’s role as its Director, a position which he held from the time at which the Lome Peace Accord was signed. The witness agreed that, under the direction of Moinina Fofana, the mandate of the Peace Office was to acting as “a check” on the excesses and atrocities of the CDF and was able to do a lot to achieve the objectives of this mandate. This included assisting non-governmental organisations (NGOs) to run workshops in Bo “unmolestered and unhindered” by fighting forces. In particular, the witness recalled that the Peace Office had worked closely with an NGO known as “Conciliation Resources” to achieve considerable peace within the entire southern province. 

Discrepancies in evidence and factions within the Kamajor society 
Counsel for the third accused focused more particularly on discrepancies between the witness’s oral testimony and his written statement to the Prosecution dated 28 November 2002 with regards to the establishment of the council itself. He also asserted that the War Council was instrumental in the planning of the Kamajor’s “Black December” operations [2]. Under cross-examination, the witness alleged that Allieu Kondewa was appointed a member of the War Council by the National Coordinator and by virtue of his position as High Priest, once again negating the argument that the council had concurrent and/or paramount authority to that of the third accused [3]. 

Under cross-examination by the Defense, the witness also gave further testimony with regards to the nature of the relationship between the CDF and ECOMOG. He testified that the purpose of the April 1998 meeting of the War Council was to discuss the secessionist activities of the Kamajors in the eastern province, who had threatened to sever their ties with the CDF and secede to ECOMOG following the fall of Bo, Kenema and Freetown. He further testified that the National Coordinator concerned that this would lead to further splintering of the CDF and factionalisation amongst the Kamajor society [4]. This alleged evidence tends to suggest a clear threat existed of such splintering and factionalisation occurring between the militia groups fighting in Sierra Leone at that time. 

Selected “crime base” testimony 
Witness TF2-119, Witness TF2-030 and Witness TF2-156 each testified, inter alia, to alleged atrocities committed by the Kamajors in early 1998 as follows [5]:

Witness TF2-119 (Looting, physical violence and mental suffering, terrorizing the civilian population) 

Witness TF2-119 gave detailed testimony regarding attacks upon his person by both the AFRC / RUF junta forces and the Kamajors. In relation to the former, the witness testified that, while on duty on 15 June 1997, he was captured and shot in the leg by Captain Abu Bakar Kamara, a senior junta commander, because he had attempted to prevent a supermarket from being looted by AFRC soldiers (who were acting on Kamara’s orders at the time). 

The witness then testified to two attacks by Kamajor soldiers on his house in the Bo police barracks on 16 February 1998. During the first attack, the Kamajors raided his house for arms and ammunition and, finding none, took several of the witness’s valuables. During the second attack, a second group of Kamajors came to his house and demanded that he hand over his police particulars. This group told him that they were demanding these things from him because “the time of the police and soldiers was over” and because Hinga Norman had “placed [the Kamajors] under defense” and had said that, after the Kamajors had killed the policemen and soldiers “[Norman] will do everything to ensure [the Kamajors] are recommended to the government to become officers and to ensure [the Kamajors] get salaries” [6]. These Kamajors then asked the witness to give them three reasons why he should not be killed. The witness was able to think of two reasons, but could not give them a third, at which point one Kamajor shouted the code words “Allah Wacbah (sic)” and the Kamajors began hacking his body with machetes, knives and axes [7]. They cut his ears, face, head, left shoulder, right leg, left arm, right arm, right foot and back. They then left him, assuming he was dead [8]. The witness then dragged himself to a well outside his house, where he was able to scoop water into his mouth. As he continued to scoop water, the witness lost consciousness and fell into the well. He struggled to get out, but was unable to do so. After several hours, a friend found him and tried to assist him to get out, but this friend was captured by the Kamajors during his attempt. The witness was finally found by members of the International Committee of the Red Cross, who took him to Bo government hospital.

While in the hospital, the witness alleged that he and other patients were visited by Chief Hinga Norman, who explained to them that his (Norman’s) troops captured Tongofield, Kenema Town and now Bo and that they were further advancing for the city of Freetown. Norman is alleged to have further stated that he had seen the conditions of Bo hospital, but that “this was part of the sequence of war: either you live, or you die”, that the “bad elements of the country” were being wiped out and that the patients should “pray to God that this does not happen again”. 

Under cross examination, rather than focussing on the two Kamajor attacks, counsel for the first accused focused a significant number of questions on the witness’s conduct while on duty on 15 June 1997, prior to his capture by AFRC forces. A large amount of the court’s time was spent determining what property was looted from the supermarket and how the witness had responded to this looting. Upon pursuing this argument, Judge Itoe noted that he “read a lot of futility” into this line of questioning and cautioned counsel for the first accused to ensure such questioning was relevant. Judge Boutet cautioned further that “how many hours [the witness] spent in the store, whether he took this door or this door, how many bags of rice…All of this evidence was led to bring into the factual situation of concern of this court” yet he was struggling to see “how relevant this is to the position of the first accused.” As the line of questioning continued, Judge Boutet reiterated this caution, stating that the victim had “not come [to the Special Court] to testify about his powers of arrest and his powers as a police officer” but had come “to testify as a victim who has been the subject of brutality”, and, as such, Judge Boutet was “lost to see” why this line of questioning was being pursued because it appeared to have “absolutely no relevance per se to the charges”. Judge Thompson further added that “an unnecessary multiplication of the issues” was likely to arise from this continued line of cross examination. 

Defense counsel for the first accused retorted that he did not want to “anticipate orally” what he was attempting to argue but that he “crave[d] just a little bit of patience” from the bench. It appeared that he was asserting the argument that, given his actions while on duty, the witness’s credibility should be questioned by the bench. He then continued to cross-examine the witness with regards to the state of mind of Captain Kamara. The witness agreed that Captain Kamara was vexed and that he had made threats to the witness’s life. Defense counsel for the first accused then put it to the witness that the scars the witness had shown the court under examination in chief were sustained on this occasion, and not at any other time. The witness denied that this was the case.

Defense counsel then continued to allege that he was “bluffing the court” about the valuables which had been stolen from him, that it was “a figment of [the witness’s] imagination” that the Kamajors had told him they were acting on Hinga Norma’s orders, that the violence done to the witness’s person on the night of 16 February 1998 “did not occur it was not done to him then” and that the incident of the witness falling into a well “is totally untrue ? it didn’t occur”. These allegations were made after the witness had reiterated all the statements he had made under examination in chief, and the witness responded to the allegations by vehemently denying them. 

Defense counsel for the first accused subsequently asked the witness whether the Kamajor attacks on his person had been reported. The witness stated that he had officially entered the attack in the police diary at the police station and that he was also given an official medical report in relation to the injuries sustained during the incident with the Kamajors, known as a PF-10. The witness has also kept all his medical reports relating to each incident in a personal file at police headquarters in Bo. 

Counsel for each of the second and third accuseds refrained from cross examining this witness.

Witness TF2-030 (Unlawful killing)
Witness TF2-030 testified to the alleged brutal murder by the Kamajors of her husband on 22 February 1998. The witness, her husband and their then two month old child were at their home in Kulanda Town when her husband was surrounded by 15 Kamajors in their kitchen. He ran from the house and was pursued by the Kamajors to a nearby swamp (about 10-15 yards from their house), where they hacked him with machetes. The witness heard the Kamajors yelling “Allah Wacbah (sic)” as they were striking her husband. Fifteen minutes later, the witness left her baby in the house and went to see her husband. When she found him, he said “Oh my wife, they have killed me” [9]. He then pleaded with his wife to return to the house and tend to their two month old child. The witness heard her husband calling her name until 3am the next day, when the calls ceased. At 6 am, the witness returned to the site where she had left him and found him dead. She saw six people (other than her husband) had been killed. 

That day, she heard that the Kamajors left Bo and ECOMOG arrived. 

Defense counsel appeared to focus its questions on the timing off the Kamajor attacks in February in Bo, alleging that, at the time the witness’s husband was killed, junta forces were in charge of Bo Town. Counsel for the second and third accuseds alleged that it was not the Kamajors that killed her husband, but the juntas. Counsel for the third accused alleged in particular that Bo was fully and finally captured from the juntas on 24 February 1998. The witness responded by saying that she did not know what had happened on 17 February 1998, but that it was the Kamajors who had killed her husband on 22 February. 

Counsel for the third accused further alleged that the CDF and ECOMOG were acting in collaboration, entering Bo Town together on the 24 February 1998, which the witness denied. He then further alluded to the tribal nature of the conflict, asking the witness to confirm that she was a Temne, which she did, and asking further whether she would agree that the CDF comprised primarily of Kapras and Gbethis, to which the witness replied “not Gbethis, no”. While there are no charges relating to genocide under the indictment for this trial, it may be that counsel for the third accused was seeking to bring the tribal nature of the conflict to the fore to discredit the witness’s testimony by reiterating certain political or tribal affiliations that may colour her statements.

Witness TF2-156 (Looting, unlawful killing, physical violence and mental suffering)

Witness TF2-156 testified to the looting of his property (namely clothes, shoes, kitchen utensils and wares he was selling in the market) and a subsequent attack made by the Kamajors on himself, his two brothers, one of his friends (named “Sourie”) and another Temne man whom he didn’t know while bathing outside his aunt’s house in Bo Town in 1998. The witness alleged that the Kamajors killed all four of the other parties (including his two brothers) and severely wounded him with machetes. He revealed scars on his stomach, chest, neck, nose, lip (which was cut in three places) and right foot. The witness was discovered by ECOMOG officers the next day, who took photographs of the scene and inquired as to his role in the conflict. The witness responded by saying he was a civilian. He was subsequently taken to Bo government hospital by his friend. A group of Kamajors opened fire on the outside of the hospital during the witness’s two month stay there, stating that “all policeman and juntas should be killed”. The witness testified that several of the patients at Bo government hospital at that time were policemen. 

The witness’s brothers were buried while he was in hospital, and he went to visit the grave after he was discharged. The bodies were subsequently exhumed by members of the Special Court and the witness was present at the exhumation, although he did not see the bodies when they were completely removed from their graves. The bodies were subsequently given back to the witness’s family (to his uncle, who “was a chief”) and the witness identified these bodies as those of his brothers. The bodies were buried in Bo.

Under cross examination, counsel for the first accused sought to show that there was a demise of law and order in Bo at the time the Kamajors attacked the witness and that the Kamajors had never told the witness from whom they were taking orders. The witness agreed with counsel for the first accused in both instances. Defense counsels for the second and third accuseds focussed primarily on attempting to show that, at the time of the alleged Kamajor attack that the witness described, the Kamajors were not in control of Bo, but that vigilante youths had taken over the town and were fighting with the juntas, an argument which was rejected by the witness. 

Command structure and operations of the Kamajors: testimony of Witness TF2-088
Witness TF2-088 gave detailed and highly emotional testimony with regards to attacks on civilians in Gumahun, Mando and Petewoma, each being towns in the Bo District. In particular, the witness testified to three incidences ? the first two which occurred in November 1997 and the third having occurred in April 1999.

The witness began his testimony by alleging that the Kamajors were “a faction created by Hinga Norman with the aim of saving us, but these Kamajors were not organised”. He then went on to describe in detail the murder of his son and two of his nephews at the Taia River, Gumahun, on the 29 November 1997. The witness’s brother was a Kamajor, and had asked him to ask his son and three nephews to fetch the witness’s gun from his farm, about a mile away from Gumahun. 

The witness recalled how, at 5 am on 29 November 1997, he went to the court barri in Gumahun, with his other son. He was told by the Kamajor Chief of the Valunya District in Bo, Joseph Bundu, that his child and nephews were to be killed because they had not been conscripted into the Kamajor society and because “anyone who is not part of the Kamajor society is a rebel”. The witness stated that Battalion Commanders Allaji Hassan Sheriff, Sandifu Samboka (sic) and Battalion Commander Joseph Kulagbanda as well as Secretary to the Kamajors Gibril Mansaray, all attended the meeting at the court barri. The witness’s second son described to him how his brother and the witness’s three nephews were shot and thrown into the river. A third boy, also described as a “nephew” escaped, but was shot while running away. 

Early the next day, the witness went to Brima Sheki’s compound at Mandu, allegedly the site of a second Kamajor base, to attempt to locate the fourth nephew. Upon arrival, he saw his nephew and his mother standing amongst a group of Kamajors and a number of civilians. Allaji Hassan Sheriff, Gibril Mansaray, Sandifu Samboka (sic) and Joseph Kulagbanda were there. According to the witness, his nephew’s mother, Jeneba, had been captured because she was being accused of being the “town mother”and for assisting “Smith Joseph (sic), the rebel king” [10]. Jeneba was shot by Philip Nboma, a Kamajor commander and subsequently beheaded by him. The witness’s nephew, who was naked at the time was then cut into two with a cutlass by the same Philip Nboma and was disembowled during the process. Gibril Mansaray then allegedly ordered the witness’s son and four other civilians to dig a grave for the boy. Two of these civilians also dragged the bodies away. Upon returning to Gumahun that day, the witness himself was captured and tortured by the Kamajors at the court barri, after admitting to saying that “the Kamajors were cannibals” to a commander named John Rainbow. The witness was forced to give one of the Kamajors, Commander James Nbundu, Le 41,000, which he claimed did not belong to the witness. He was tied with FM ropes and received repeated beatings from 13 Kamajor commanders. 

Finally, the witness described how his second son was killed by Kamajors in Peetewoma village (sic) in the Bo District after being accused of stealing a chicken on 22 April 1999. According to the witness one of his former students, Bobor Arunah, shot his son, whose body was then disembowled by another junior Kamajor, Eddie Sorboi, under the command of “Chief Mular”, the Chief of Nyandehun and David Joseph, the camp commander at Nyandehun. Commanders Gibril Mansaray, James Bundu and Chief Mular returned the next day to collect the boy’s body, which was to be used as Kamajor ashes during initiation. The witness saw circulars posted at a Kamajor checkpoint ordering for the killing of his son. The circulars further stated that the ashes of his son were to be delivered to Chief Hinga Norman’s compound.

The witness then described how he had reported this final incident to Hassan Sheriff on 24 April 1999, who had responded by stating that “Chief Hinga Norman had told us not to kill anybody any longer” and sent ground commanders to investigate the incident. The witness subsequently reported the incidents to the first accused, Hinga Norman, on 6 and 7 October 2001. The witness then attended a meeting in December 2001 where Hinga Norman allegedly told the Kamajors that they would be punished for the acts that they had committed during the war but to the witness’s knowledge, none of the Kamajors were punished for their actions. 

Under cross examination, counsel for the first accused focused primarily on the nature of the reports made by the witness to Commander Hassan Sheriff and Chief Hinga Norman. Defense counsel seemed somewhat preoccupied with determining whether the witness whether he had made any reports prior to 24 April 1999 and seemed to be further alleging that the witness should have made a police report of the incident. He also alleged that the witness had some allegiance to the Kamajors and had wanted his son and nephews to recover the gun. The witness agreed that, as he had seen other civilians taking guns to the Kamajors, and that those civilians had not been killed, he did not see the harm at the time. The reporting of incidences and the accuracy of reports that were made appears to be an on-going theme in the Defense’s cross-examination. 

Counsel for the third accused focused instead on discrepancies between the witness’s written statement and that of his oral testimony [11]. According to the witness’s written statement, his son “was a Kamajor”. The witness agreed under cross examination that the written statement he had given to the Prosecution on the 21 May 2003 was his statement and that the statement was read to him and he had understood it at the time of the interview. Under cross-examination, the witness stated that what he had meant to say was that his son “was used as a Kamajor”. The witness’s statement was tendered into evidence as Exhibit 35. 

Procedural and case management issues 
Witness protection: treatment of distressed witnesses 
There were a number of junctures during this week’s testimony where the treatment of distressed witnesses came to the fore of the court’s attention. Each of witness TF2-030 and Witness TF2-088 had to stop at various points during their testimony due to the fact that they had become distraught. The court has ensured that at least one member of the Victims and Witness Protection Unit is present during proceedings at all times, and as such, was able to respond sensitively and quickly to these incidences. Judge Itoe was particularly concerned for the witnesses’ welfare, and adjourned the proceedings at several junctures to ensure that the relevant witness had adequate time to recover.

“Equality of arms” issues: defense counsel’s lack of resources (photocopier) 
On Friday, while dealing with motions and matters of procedure, Judge Boutet noted that counsel for the third accused’s request that the Defense be provided with a photocopier had not yet been tended to by the Registry. Judge Boutet therefore announced that the Chamber had ordered that the Registry to provide the Defense with a photocopier by no later than the end of next week. Judge Boutet further noted that “clearly in keeping with the notion of equality of arms”, it was important that the Defense team be provided with such resources. The issue highlighted an on going discrepancy which, members of the Defense have at certain points claimed, exists between the resources provided to the Defense and to the Prosecution. 

Oral motion by counsel for the third accused
Finally, on Friday, counsel for the third accused put forward an oral motion seeking the court’s determination on the following issues:

· Whether investigators form part of the Defense team; 

· If so, whether they should be able to access witness statements of witnesses intended to be called by the Prosecution; and 

· If the answers to (A) and (B) are in the affirmative, whether investigators should be allowed to attend closed sessions? 

Counsel for the third accused, who brought this motion pursuant to Rule 17(b) of the Statute and Section 75 of the Rules of Procedure, further argued that, on the question of equality of arms, statements of witnesses tendered to the Chamber by the Prosecution had made apparent that some of the prosecutors had also acted as investigators, and that such prosecutors were able to remain in the courtroom during closed sessions. Defense counsel therefore argued that investigators for the defense should be afforded the same privilege. 

The Presiding Judge stated that, as he thought the motion brought up some very interesting legal issues, the Defense should submit this motion in writing in order for the court to give it its due consideration. 

1.) This week marks the penultimate full week of trial. The court will also sit on Monday and Tuesday the 6-7 December, 2004.    

2.) According to paragraph 24(f) of the consolidated indictment: ‘In an operation called “Black December”, the CDF blocked all major highways and roads leading to and from major towns mainly in the southern and eastern Provinces. As a result of these actions, the CDF unlawfully killed an unknown number of civilians and captured enemy combatants.’    

3.) See also Special Court Monitoring Program Update No.12 dated 12 November 2004.    

4.) For example, the witness testified that one of ECOMOG’s field commanders, General Khobe, visited Base Zero to discuss the final assault on the AFRC and RUF in Freetown and the Western Area (as well as Bo and Kenema). He alleged that as a result of this meeting, ECOMOG and CDF were working together to take Freetown and 7,000 Kamajors were sent to Freetown with the consent of Major Khobe. ECOMOG residing at Lungi and part of Hastings at that time. The witness seemed to be asserting that the groups were collaborating, but not acting as a joint operation or in concert. There appeared to be tacit respect for the operations of the other in both instances, as was the case with the CDF sending 7,000 troops to Freetown only after attaining the consent of Major Khobe. See also Special Court Monitoring Program Update No.13 dated 19 November 2004.    

5.) According to paragraph 24(d) of the consolidated indictment:

‘In or about January and February 1998, the Kamajors attacked and took control of the towns of Bo, Koribondo, and the surrounding areas. Thereafter, the practice of killing captured enemy combatants and suspected “Collaborators” continued and as a result, Kamajors unlawfully killed or inflicted serious bodily harm and serious physical suffering on an unknown number of civilians and enemy combatants. Also, as part of these attacks in and around Bo and Koribondo, Kamajors unlawfully destroyed and looted an unknown number of civilian owned and occupied houses, buildings and businesses.’    

6.) These Kamajors then allegedly produced a notebook which, they said, they were using to take down all the particulars of the police officers they had killed for Hinga Norman. The witness added that the notebook contained the name, rank, force number, nature of duty and the division of each police officer.    

7.) The witness stated that he knew this was a code, because as soon as the Kamajor said it, the other Kamajors began “chopping him”.    

8.) The witness then described how he crawled across the road to obtain some water from a nearby well which he subsequently fell into after losing consciousness. A friend of his, whom the witness said “God brought” then tried to remove him from the well, but was captured by Kamajors in the process. He was finally rescued by members of the International Committee of the Red Cross and taken to Bo government hospital where he alleged he was further attacked by the Kamajors, who variously captured five of the patients in his ward and attempted to kill him by shooting at him through the bars of the hospital window.    

9.) At this point in her testimony, the witness became extremely upset and was sobbing. Judge Itoe gave the immediate direction that the members of the Victims and Witness Protection Unit present in court attend to the witness and that the witness be given adequate time to recover.    

10.) A “rebel king” was stated by the witness as being “the rebel’s superior leader.”    

11.) Counsel for the second accused did not cross examine this witness.    
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Summary
Proceedings this week began with the bench delivering a much anticipated ruling on a motion brought by Chief Hinga Norman’s defense team. The issues raised in the motion had been asserted by Hinga Norman himself since the very beginning of the trial, and during the second trial session he began boycotting trial proceedings until the bench considered the matter. Counsel for the first accused claimed that their client had not been properly served with or arraigned on the CDF consolidated indictment, nor had the previous individual indictment been withdrawn. Furthermore, the submission argued that a number of additions and changes had been made to the substance of the indictment, which would allegedly prejudice Hinga Norman’s right to a fair trial. 

The majority opinion issued by the bench was largely favourable for Norman’s team: the ruling stated that Norman had not been served in accordance with the Rules, and the changes to the indictment have been stayed until the prosecution brings a motion to amend the indictment. This ruling created an obstacle for the prosecution’s case by suspending the chamber’s ability to consider witness testimony pertaining to the altered details from the consolidated indictment, such as new locations and periods of time. Although the evidence remains in the court record, it does not bear any relevance to the indictment.

The trial chamber heard from an additional five witnesses in trial this week, bringing the total number of witnesses called by the prosecution thus far to 37. Testimony from these witnesses centered primarily on alleged events that transpired in the Bo district in 1997 and 1998. Although genocide is not included within the scope of the court statute, two of these witnesses testified to the role of tribal affiliations in targeted killings. The chamber additionally heard from a 17 year old child witness who testified in open session via closed-circuit television. 

Decision regarding motion for service and arraignment on consolidated indictment 

For the first time since 19 September, all three accused individuals were present in the trial chamber on Monday to hear the reading of the ruling. The ruling dealt strictly with the first accused, and motions by the teams of the second and third accused will be decided separately. Attendance in the public gallery was high, and the audience included a number of family members of the accused parties. Chief Hinga Norman reacted openly to aspects of the ruling, both favourably and unfavorably, and members of the public gallery responded in kind. None of the three accused individuals returned to the trial chamber for the afternoon session, and they did not attend any further proceedings later in the week.

Position of defense counsel 
In their written motion, counsel for the first accused had submitted that their client was not personally served with the consolidated indictment [1]. The first accused was particularly concerned that he might be at risk of double jeopardy with two active indictments; he felt that the new indictment had not invalidated the previous indictment, and the prosecution had not formally quashed it. He feared that in the event that he was acquitted, he might remain vulnerable to further prosecution on the original indictment. Counsel for the first accused also claimed that the consolidated indictment extended the period of time covered by the initial indictment by 20 months, and it had added several geographical locations that were not included in the initial indictment.

Position of prosecution 
The prosecution responded to the motion by stating that service on counsel for the first accused rather than on the accused himself was a procedural anomaly, but it did not prejudice the accused. They maintained that the consolidated indictment contained no additional charges against Hinga Norman, which meant that there was no need for him to be arraigned on it. The prosecution further argued that there were no changes in the substance of the original indictment: it was merely an amalgamation of the three initial indictments [2].

Majority opinion 
In their majority opinion, Judge Thompson and Judge Boutet ruled that the prosecution’s failure to personally serve Norman with the new indictment was a violation of the rules governing court procedure, though they did not believe that it negatively impacted the rights of the accused [3}. They further agreed with counsel for the first accused’s claim that additions and changes had been made to the indictment, including substantive elements of the crimes and geographical details, and they ruled that these portions of the indictment would be stayed until the prosecution either expunged them or brought a motion to amend the indictment.

Dissent by Judge Itoe 
Judge Itoe issued a separate dissenting opinion, which he read for over an hour during the morning session. Among other assertions, including a large section on the importance of literal statutory interpretation, Judge Itoe argued that the prosecution should amend the indictment, the original indictments should be withdrawn, and the accused parties should be personally served and re-arraigned on the new indictment. He claimed that the new indictment contained new offenses that required the indictees to be re-arraigned. He also expressed concern that if they were not re-arraigned, the appeals chamber could declare a mistrial.

Witness profiles 

Witness TF2-057. Witness TF2-057 is 45 years old and works as a diamond miner. He was born in Tonkolilli District and currently resides in Bo town. He attended school for ten years and is married with five children. His testimony was given in Krio.

Witness TF2-067. Witness TF2-067 is 17 years old. He was born in Bo and grew up there, and he is currently attending school. His testimony was given in Krio.

Witness TF2-007. Witness TF2-007 is 26 years old and works as a farmer. He is married and resides in a small town in Bo District. He speaks Mende and Krio, and his testimony was given in Mende.

Witness TF2-058. Witness TF2-058 is a businesswoman who did not go to school. She resides in Bo town and was married with five children. Her testimony was given in Krio.

Continued cross-examination of Witness TF2-088 

The court resumed cross-examination of Witness TF2-088, the 33rd witness of the prosecution. In light of the highly emotional testimony delivered by the witness during his examination in chief, the bench was attentive to ensuring that both the witness and defense counsel conducted themselves appropriately [4]. Counsel for the third accused focused on questioning the witness about the alleged involvement of his two sons in gangs, property theft, and other violent acts. During the course of the exchange, the witness accused Kondewa’s counsel of lying. Judge Itoe intervened, informing the witness that he had “absolutely no right” to make such accusations, and further advised him that “you have to be very respectful to learned counsel.”

When the witness was asked whether his youngest son had sexually assaulted a 70 year old woman, Judge Boutet claimed that counsel for the third accused was verging on harassing the witness with personal questions. Counsel responded that he was trying to rebut previous evidence given by the witness regarding his son’s death. Judge Thompson added that counsel could proceed as long as he did not attempt to humiliate, harass, or embarrass the witness. Counsel continued by insisting that the witness had mischaracterized the deaths of both of his sons, and he claimed in contrast to the witness’s testimony that his son had actually died in a rebel attack in 1997 rather than at the hands of the Kamajors. The witness insisted that there was no rebel attack in his village in 1997.

Defense counsel for the third accused established that the witness was a member of the extended family of Chief Hinga Norman, and the bench cautioned counsel to avoid soliciting evidence from the witness that might lead to the disclosure of his identity. The witness claimed that although most people were “indoctrinated that they should not come” to testify, he had volunteered to make a statement to investigators for the prosecution and give information about the killings that had taken place in his family.

Protective measures for child witness testimony 

After counsel for the third accused finished his cross-examination, the bench heard submissions regarding protective measures for child witness TF2-067, who was meant to testify later in the week. As a 17 year old child, the witness fell under Category B as a “vulnerable witness”: according to the trial chamber decision regarding protective measures, Category B witnesses are permitted to testify over closed-circuit television in order “to avoid, as far as possible, serious emotional distress by facing the accused” [5]. The bench asked whether the prosecution was seeking to make an application for this witness or whether they thought the previous decision regarding protective measures should automatically apply in this case. The prosecution responded that it was providing information rather than making an application. Defense counsel for the first accused asked whether the same circumstances should apply when the accused parties were not in court, implying that the prosecution could be requesting unnecessary protective measures, but none of the defense teams objected to the use of these protective measures. The bench granted the application.

Testimony of Witness TF2-057 

The prosecution called its 34th witness, TF2-057, a 45 year old man who testified to a number of killings by Kamajors that allegedly took place in Bo District. He described killings that he claimed to have witnessed while he was imprisoned by the Kamajors at their Bo headquarters. He also claimed that he found the severed head of a woman who he had seen being escorted by the Kamajors. The witness concluded his testimony by describing a number of unlawful killings which allegedly transpired at checkpoints along major roads in Bo District.

Relationship between SLA and Kamajors in Bo 
The witness works as a diamond miner in Bo and was living in Bo town during the period spanning 1996 through 1998. He stated that Kamajors first arrived in Bo in 1996 and remained there through 1998. The Sierra Leonean Army (SLA) was also in Bo at that time, and the witness claimed that the SLA and Kamajors initially collaborated. The relationship broke down after the AFRC coup in 1997, and the Kamajors left Bo for the bush when the AFRC took power. The Kamajors returned to Bo in March of 1998 when SLA soldiers were no longer there.

Alleged killings at Kamajor headquarters 

The witness stated that a group of Kamajors came to his house looking for arms and ammunition; finding none, they stole a number of items that the witness had been storing at his house. The witness’s brother reported the theft to ECOMOG, and ECOMOG soldiers made the Kamajors return the property to the witness. Several hours later another group of Kamajors came to the witness’s house and forced the witness and his brother to come with them to their headquarters in Bo town. The witness stated that he saw Moinina Fofana at the headquarters: he claimed that he could identify Fofana because he had known him from the earlier stages of the conflict, when Fofana and Sam Hinga Norman had held meetings regarding Kamajor involvement in the war. Fofana was introduced at those early meetings as the Director of War. Fofana asked a junior Kamajor in the office what kind of people the witness and his brother were, and the man responded that they were Temnes. According to the witness, Fofana claimed that he had “no business” with Temne people because the RUF leader Foday Sankoh, a Temne, had started the war.

The witness and his brother were taken to a cell and locked up with four men who they did not know. He testified that he remained there for 25 days. The witness described how he watched from the cell as two of the men were taken out and hacked with sticks and cutlasses. After these two men were killed, the witness described how a third man he knew from Bo was hacked to death with a machete. 

Alleged decapitation at Kamajor headquarters 
The witness stated that he was eventually released by the Kamajors after ECOMOG soldiers came to the headquarters and demanded his release. Three days later, while walking along the main street in Bo, the witness saw the Kamajors take a woman to their office. She had been walking with a small boy whom she left behind when the Kamajors took her, and the witness accompanied the boy to inform his father that the boy’s mother had been captured. The witness went with the man to report the incident to ECOMOG, and three ECOMOG soldiers accompanied them to the Kamajor office. On the way, the witness saw a severed head covered with cloth ? the man stated that it was the same material that his wife had been wearing as a headscarf that day, and he identified the face of his wife. ECOMOG soldiers arrested the Kamajors who were allegedly involved, but the witness stated that he saw the same soldiers walking freely in town about one week later.

Role of tribal affiliations 
The prosecution focused on how tribal affiliations may have played a role in the selection of Kamajor victims. The witness claimed that during 1998, when the Kamajors had returned to Bo, they were looking for “Northerners” ? including Temnes, Limbas, and Lokos ? to target and kill. Fofana had allegedly stated that the Kamajors would spare no Temne because RUF leader Foday Sankoh was a Temne. Judge Itoe first asked for details to support the witness’s claim that Temnes were targeted, and the prosecutor was then prompted to move to a different set of issues since tribal affiliations were not material to the indictment.

Alleged killings at checkpoints 
The witness then moved on to describe how a Mende neighbor assisted a group of Temnes, including the witness, in leaving Bo town for a smaller village where they would possibly be safer. As they traveled through various checkpoints on the road, different members of the group were allegedly pulled aside and hacked to death when their explanations did not satisfy the Kamajors manning the checkpoints. The witness testified that 17 people from the group were lost at the checkpoints. This testimony appears to be material for the allegations in the indictment regarding “Black December” ? an operation where the CDF allegedly blocked major highways and roads in parts of Sierra Leone during which time “the CDF unlawfully killed an unknown number of civilians and captured enemy combatants" [6].
Cross-examination of Witness TF2-057 
In cross-examination, counsel for the first accused claimed that the witness was a rebel informant. Counsel for the second and third accused focused their questions on the relationships between the Sierra Leonean Army (SLA), ECOMOG, and the Kamajors as well as the relationship between Mendes and Temnes. In particular, the witness stated that ECOMOG was in overall control of Bo at the time of the alleged events he was describing.

Testimony of Witness TF2-067 

The prosecution called their 35th witness, a minor, whose extended protective measures included testifying over closed-circuit television. The prosecution called upon the bench to conduct an investigation in accordance with Rule 90(c) in order to satisfy itself that the witness was capable of taking an oath. Judge Boutet asked the witness what it meant to him to tell the truth, and the witness responded that it meant that he would not lie. The bench concluded that the witness could be sworn in to testify. 

Special measures for child witness testimony 
A number of special measures were in place to accommodate testimony from a minor, including the presence of psychosocial support staff in the courtroom as well as a representative from court management in the separate room where the witness was testifying. The witness was led by a female prosecutor, as has been the practice of the prosecution thus far with both female and minor witnesses. The witness was additionally asked to remove his headphones for oral arguments between counsel so that he was not psychologically affected by any perceived antagonism in the trial chamber.

Role of tribal affiliations 
The witness testified that he was born in Bo and lived there with both parents in a house that they shared with other people. He claimed that Kamajors entered his house during the war and searched it for ammunition. Finding none, they took him out of the house with his father because they thought they were Temnes. According to the witness, the Kamajors thought Temnes were soldiers and “bad people.” Counsel for the second accused objected to this testimony on the grounds that none of the accused were charged with genocide. This objection was overruled “with caution” by Judge Boutet, who affirmed that there were no charges of genocide in the indictment. The issue of tribal affiliations as the selection criterion for Kamajor victims continued to emerge in subsequent testimony from the witness.

Looting, burning, and unlawful killings in Bo town 
The witness recounted how another group of Kamajors entered the house and looted property. ECOMOG came to his house and drove the Kamajors away, but they subsequently returned and beat one of the residents with the back of a gun. He also described how he witnessed a number of assaults and looting by Kamajors from the veranda of his house. He claimed that Kamajors were scattered throughout the town and would break into shops and loot property, and he stated that he saw Kamajors carrying stolen property from his veranda. He also saw Kamajors shoot a man in a park across the street from his house when the man was unable to respond to them in Mende. He claimed that the Kamajors burned a person in the park, and he claimed he could tell that it was a human being from the smell. This detail was subsequently addressed during cross-examination.

Detention at the Kamajor base 
The witness claimed that the Kamajors came to his house and arrested his father, and he was taken with his father to the Kamajor base. On the way they saw his uncle, whom the Kamajors called over in order to determine whether he was a Temne. His father and uncle were placed in a cell at the base, and the witness was kept with other young boys. Since his father was able to speak to the Kamajors in Mende, one of the Kamajors suggested that he should be released. The witness was released as well, but his uncle remained there because he was unable to speak any Mende. The witness stated that he never saw his uncle again following this incident at the Kamajor base.

Alleged killings at checkpoints 
The witness claimed that it was virtually impossible for his family to leave Bo because Kamajors had fully occupied the town, but a Mende neighbor who was afraid of the Kamajors said she would take them to her home town until the situation improved in Bo. At a checkpoint along the way, he stated that he saw Kamajors kill a man from his group whom they accused of being a soldier. The witness specified that one of the checkpoints was manned by Kamajors involved in operation “Black December,” which is referred to at paragraph 24(f) of the indictment.

Cross-examination of Witness TF2-067 
In keeping with a common practice of cross-examination by the three defense teams, counsel for the first accused focused on alleged inconsistencies between witness statements and oral testimony. The sensitivity with which the witness had been approached thus far appeared to be somewhat compromised during cross-examination. When the witness was asked how he knew that the scent he detected from the park was the smell of a burning human being, a number of members of the chamber and the gallery broke into laughter at the witness’s elaborate description. Counsel for the first accused commented that the witness had given a “very wise statement about burning,” and he further asked how the witness knew so much about burning at such a young age. Judge Itoe commented that “it is good to have witnesses like this to break the monotony.” Norman’s counsel accused the witness of “telling untruths,” which caused the witness some distress as he denied the accusation and explained that he had lost his uncle.

Testimony of Witness TF2-007 

The prosecution next called its 36th witness, TF2-007, a 26 year old man who testified regarding the death of his father that allegedly took place in the Bo District in 1998.

Prosecution announced that certain portions of the testimony would need to be heard in closed session, and Judge Boutet encouraged the prosecution to stay in open session for as long as possible.

Testimony regarding the death of the witness’s father 
The witness was concerned that the residents of the small town where he currently lived would be able to identify him if he gave his date of birth or place of residence publicly, and these details were tendered into evidence as a written exhibit. The witness described how the people of his town were terrified of the combatants during the war, and they sought refuge in the bush in 1998. He had previously gone to Bo with his father at the beginning of the war, but he was unable to live there. The witness’s father remained in Bo, and the witness returned to his village and subsequently went into the bush. While he was in the bush, the witness claimed that a group of Kamajors approached him and “arrested” him because they wanted to meet with his father. He was brought to town by the Kamajors, and he found his father there with a rope tied around his waist and part of his ear chopped off. He claimed that he had not seen his father since they had parted company in Bo some time before.

The witness testified that he was taken with his father first to a house and then to a school compound. The Kamajors ordered the witness to say goodbye to his father, and his father told the witness that he knew the men would kill him. His father was placed in a hut and the hut was set on fire. The witness claimed that he heard shooting throughout: although he did not know when his father died, he knew he had been killed because the Kamajors decapitated him and placed his head on a stick. The witness claimed that he subsequently saw the Kamajors dancing with his father’s decapitated head.

Cross-examination of Witness TF2-007
Cross-examination by counsel for first accused attempted to establish that the witness was a supporter of the AFRC, which the witness disputed. Counsel for the second accused focused on the whereabouts of his father’s body. The witness stated that he did not see the body of his father and did not know if or when it had been picked up, and to his knowledge there had been no funeral or gravesite. Counsel for the second accused claimed that the witness’s father had not been killed. He stated that information given to the defense team from people in the village supported his claim: townspeople informed defense investigators that the witness’s father had left town with the AFRC juntas. The witness became upset and accused Fofana’s counsel of lying, which prompted Judge Itoe to intervene and instruct the witness not to quarrel with counsel. Counsel for the third accused claimed that his father had orchestrated the killing of people in Bo, and this explained why his father hadn’t returned to the village.

Testimony of Witness TF2-058 

The 37th witness called by the prosecution was led by a female prosecutor in her examination in chief. The witness testified regarding the alleged killing of her husband by Kamajors in April of 1998, and she further stated that she believed her husband had been cannibalized by Kamajors following his death. The witness’s account of cannibalism was hearsay based on statements made by other people in the area, which is admissible according to the rules of the Special Court.

Testimony regarding the death of the witness’s husband 
The witness stated that she met her husband at the market in Bo during the month of April in 1998. As they walked back to their house, they saw approximately 15 Kamajors behind them carrying cutlasses and knives. The men approached her husband and accused him of being a junta. He responded that he was not, and the witness added that her husband was a businessman in Bo town rather than a soldier. The witness testified that a Kamajor then struck her husband in the eye with a knife, and another man struck him in his side. He fell down, and the witness believed he had been mortally wounded. She ran away to her brother’s house, and on the way she saw another group of Kamajors hacking a man to death with cutlasses.

The witness became clearly upset during the course of testifying, and she claimed that she felt tormented when she was asked about her husband. Judge Itoe asked for a representative from the Witness and Victims Unit to tend to the witness, and she returned to testifying shortly thereafter. She then stated that she went to see her husband’s father to tell him about the death of his son. On the way there she encountered some people who informed her that they knew about her husband’s death, and they claimed that many people knew about it. The witness stated that “everybody knew” that her husband’s body had been eaten, and people told her that the Kamajors said her husband was delicious. This statement prompted some exclamations in the public gallery.

Cross-examination of Witness TF2-058 
Under cross examination, the witness explained how the Kamajors were in control of Bo town at the time of her husband’s death, and nobody could make complaints or reports of killings out of fear of retaliation. She insisted that there was no place to make a report because “it was a Kamajor government” she could be killed or she may not come back. She further testified that the police were not functioning at the time. Counsel for the second accused claimed that her husband fled Bo with the juntas in February of 1998, and died while fighting alongside junta forces. The witness refuted this allegation.

The chamber anticipates hearing from at least one more witness before the Special Court adjourns for its holiday recess. Trial next week will continue for two days.

1.) 21 September 2004 Motion for Service and Arraignment on Second Indictment.    

2.) 1 October 2004 Prosecution Response to Norman Motion for Service and Arraignment on Second Indictment.    

3.) 29 November 2004 Decision on the First Accused’s Motion for Service and Arraignment on the Consolidated Indictment. The court found that the service of the indictment on counsel for the first accused rather than on the accused himself constituted a violation of Rule 52 of the Rules of Procedure.    
4.) See Special Court Monitoring Program Update No. 14, in particular sections iv and v(a).    
5.) 8 June 2004 Decision on Prosecution Motion for Modification of Protective Measures for Witnesses.    
6.) 5 February 2004 Indictment, referred to elsewhere by the bench and counsel as the “Consolidated Indictment” or the “Second Indictment,” at paragraph 24 (f).    
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Summary
After five full weeks of a trial session that the Presiding Judge described in his closing remarks as both “gruesome and smooth”, the CDF trial ended with a short two-day week ahead of the court’s Christmas sojourn (during which the Chamber rests) beginning on 17 December 2004. After the continued cross-examination in closed session of Witness TF2-067 on Monday morning, the Prosecution called Witness TF2-056, the thirty-eighth and final witness in the CDF trial for 2004, who testified to events that had allegedly occurred in early 1998 in the Bo District. The week ended on Tuesday with a visit from the President of Germany, Horst Kohler, bringing a flurry of German and Sierra Leonean press to the public gallery as well as the esteemed European leader. Several motions were also heard and oral rulings given during the two-day period, Judge Itoe insisting that all parties “must pay for their sins” and wrap-up as many outstanding matters this session as possible, so as to ensure expediency and efficiency in the session to come.

Witness profile at a glance
Witness TF2-056. Witness TF2-056 is 52 years old and was born in Bombali, Bombali District. He currently resides in Bo Town. The witness is married and has 4 wives and 13 children. He has never been to school and therefore is illiterate. He works as a farmer. His testimony was given in Limba, with English translation.

Examination in chief and cross examination of Witness TF2-056 [1]
Events which occurred prior to the arrival of ECOMOG
Witness TF2-056 testified to events that occurred in Bo on or around March 1998. The witness described in detail how the Kamajors entered Bo four days after the soldiers had left, through the newly built police barracks. While the witness was not present at the barracks when the Kamajors arrived, he heard gunshots and later went to the barracks to find eight policemen dead and four houses burned. The remaining men in the barracks told the witness that the Kamajors had killed these men and set fire to these houses. During this time the witness did, however, witness the Kamajors mutilating “as if he were a deer” a Limba man known to him, whom the Kamajors had suspected of being a junta. 

The witness also recalled how the Kamajors had given the resounding call of “Allah Wacbah!”(sic) prior to beginning to slaughter him. A number of witnesses this trial session have testified to the Kamajors calling out in this manner [2]. The phrase, which in Arabic means “God is great”, tends to suggest that there may have been a religious undertone to the killings. This, like the presence of secret societies, has not been explored under cross-examination by any of the defense counsels, perhaps due to the fact that neither of these issues is directly related to the counts under the indictment, even though they may be related to the rationale behind the war.

Events that occurred after the arrival of ECOMOG 
The witness further described how, after the arrival of ECOMOG forces five days later, the Kamajors looted his house and took his television, refrigerator and water filter. He was also made to pay ransom moneys in a combined amount of Le 610,000 for the release of five people who were taken captive and tortured by the Kamajors. In one instance, an alleged victim’s house was also looted and held by the Kamajors. Of these people, one was taken captive under the command of Kosseh Hindowah, whom the witness alleged was the leader of the Kamajors in Bo at this time and two were taken captive under the command of Commander Moses Sandy. A man named Abu Tawa also asked the witness for part of the ransom moneys. In each case, the alleged victims were suspected junta collaborators. 

The tribal nature of the conflict re-emerged again as Witness TF2-056 alleged that, in one particular instance during the time when both the Kamajors and the juntas were in Bo, the Kamajors lined up people according to tribe at the check-point between Bo and Bumpeh. According to the witness, Temne, Limba and Loko peoples were all grouped together at the checkpoint. Judge Itoe cautioned the Prosecution with regards to putting forward evidence relating to charges of genocide, given this did not form part of the Indictment. The Prosecution responded stating that they thought the evidence was relevant to the count of unlawful killings. Judge Itoe allowed the questioning but reiterated that he felt it important that the Prosecution proceed with caution.

Cross-examination of Witness TF2-056
Counsel for the first accused appeared to focus his cross-examination on the relationship between the witness and each of Kosseh Hindowa, Moses Sandy and Abu Tawa. In all three instances, the witness agreed that he knew them very well and that they were all living (or, in the case of Abu Tawa, up until his death this year) in Bo Town. The witness further reiterated under cross-examination by counsel for the first accused that, while he was not at the police barracks when the Kamajors entered the town, he had heard that there had been fighting at the barracks and that the Kamajors had killed the certain of the policemen residing there. Finally, in keeping with his line of questioning to other of the Prosecution’s witness, counsel for the first accused asked the witness if he had made a report regarding the events he had recounted. The witness admitted that he had not reported the events to anyone, either immediately after they had occurred or after the war.

Counsel the second and third accused seemed to be suggesting during their line of questioning that the witness was a junta collaborator. Counsel for the second accused specifically asked the witness if he had been harbouring an AK47 and a LNG at his house in Bo. The witness denied having had either of these weapons. He further asked the witness whether he had been harbouring property for the juntas, which the witness again denied. Each of counsel for the second and third accused also launched the argument that the witnesses houses in Bo did not have electricity. This argument seemed to be launched on the basis that, given the witness did not have electricity, he could not have had use for a refrigerator or a television. Counsel for the third accused further put it to the witness that he had never paid ransom moneys to Kosseh Hindowa, Moses Sandy and Abu Tawa, which the witness vehemently refuted.

Re-examination of Witness TF2-056 
Under re-examination, the witness confirmed that, while he heard there was fighting at the police barracks when the Kamajors entered the town in March 1998, the Kamajors were the only fighting group present at the barracks at that time.

Motions and judgments 

As the trial session drew to a close, the court dealt with a number of oral and written submissions raised by the Defense, which were as follows: 

Application to allow for defense investigators to be present during closed sessions (Kondewa) 
Further to the Trial Chamber’s request, counsel for the third accused submitted a written application regarding its oral motion to permit investigators working for the Defense to be allowed to attend closed sessions [3]. The issues surrounding the application were then further argued by both sides of the bar in court this week. The Defense submitted that, in light of the principle of equality of arms, the defense investigators should be allowed to attend closed sessions in the same manner that investigators for the Prosecution, acting in a dual capacity of investigator and prosecutor, were able to do so. Judge Boutet questioned counsel for the third accused with regards to the nature of the relationship of an investigator to the court, asking defense counsel to consider specifically (i) how an action for contempt of court would be brought against an investigator and (ii) what grounds the court would have for ruling that an investigator had acted in contempt, given at present, there was no written contractual arrangement between the investigators and the Defense regarding the confidentiality of information disclosed to them during court proceedings. Defense counsel responded by stating that an analogous fact situation to consider and to which to compare this scenario would be that of journalists who attended court had no contractual relationship with the court and yet, were able to be held in contempt of the proceedings for disclosing the identity of witnesses in the press. Counsel therefore noted there would be a strong basis for asserting, in the absence of a written contractual relationship, that (i) an oral contract existed between the investigators and members of the defense team which precluded them from disclosing the information (ii) the investigators held a fiduciary relationship to the witnesses as officers serving the court and (iii) the investigators were bound to act in the best interests of the proceedings. The bench seemed somewhat satisfied with this argument. 

The Prosecution responded to the Defense’s motion by stating that, while in principle, the Prosecution had no objection to the application, the court needed to be mindful as to how it would be applied. The Prosecution therefore suggested that, given the grave nature of a breach of confidentiality and the effect it may have on witnesses and their families, lead defense counsel for each team should accept direct responsibility for the actions of an investigator. The Defense retorted that this level of responsibility would not be acceptable and that “there was no way” that a defense lawyer should have to “go to jail” for the actions of an investigator. Judge Itoe interjected that no one would like to see counsel for the third accused “behind bars”. Judge Thompson asked the Prosecution to further elaborate on what role they perceived prosecutors to be performing when taking witness statements and, in particular, whether prosecutors in this instance were acting in their capacity as lawyers or as investigators. The Prosecution responded by stating that (i) there was no definitional lacuna between the role of a prosecutor as a lawyer and that of a prosecutor taking witness statements ? a prosecutor was simply acting in her capacity as a prosecutor engaged in the activity of taking that statement. 

The bench did not deliver its ruling with regards to this motion this trial session, reserving judgment for when the CDF trial resumes in February 2005. 

Application to recall Witness TF2-057 and Witness TF2-067 (Kondewa) 
Pursuant to Rule 90(f) of the Rules, counsel for the third accused also applied to the court to recall Witness TF2-057 and to withhold the release of witness TF2-067 until such time as Witness TF2-057 had been recalled [4]. The basis of the application was founded upon the fact that, during the course of testifying, Witness TF2-057 had been asked by counsel for the second accused to confirm the relationship he held with Witness TF2-067 by identifying who he was from a name written on a piece of paper. Witness TF2-057 had responded by denying that he held any relationship to Witness TF2-067. Counsel for the third accused argued in open session that it had become abundantly clear during the course of Witness TF2-057 held a paternal relationship with Witness TF2-067 and counsel therefore requested that he be recalled to be questioned regarding his original denial of this. He further added that the substratum of the application hinged upon the credibility of the witness, whose act was tantamount to an act of perjury in this instance, which was clearly an important factor for the Chamber to consider before pronouncing the guilt or otherwise of the accused. 

Counsel for the third accused then submitted that Witness TF2-067 should be asked to be confronted with Witness TF2-057 and should be made to identify Witness TF2-067 in court to prove further the identity of Witness TF2-057. Defense relied in particular on the English decision of R v Sullivan when making this argument [5]. 

The Prosecution rebutted defense counsel’s argument by counter arguing that the probative value of the evidence sought by the defense had not been shown. The Prosecution denied that the witness’s misstatement was not a material matter that affected the credibility of the evidence, given Witness TF2-057 had been identified by Witness TF2-067 and that witness credibility was, in any event, a collateral issue for the court to consider when determining when the Prosecution had proved the elements of the offences for which the accused was being tried. The Prosecution argued further and in the alternative that, should the bench decide to recall Witness TF2-057 that (i) his continued cross examination be limited only to the matter at hand and (ii) that Witness TF2-067 be released under all circumstances, given there was no established process through which this witness could identify Witness TF2-057 in court. 

Judge Boutet delivered the unanimous decision of the Trial Chamber, which, the Presiding Judge noted, would be followed by a reasoned written decision in due course. According to Judge Boutet’s oral judgment, after careful consideration, the Trial Chamber granted the application to recall Witness TF2-057. Witness TF2-067 was, however, denied from being recalled, on the basis that the evidence sought by the Defense could be adduced from the recall of Witness TF2-057. 

Application to submit documentary evidence relating to Witness TF2-057 as an Exhibit (Fofana) 
Counsel for the second accused submitted instead that, for strategic reasons, they did not wish to recall Witness TF2-057 to the court. They did, however, wish to have the piece of paper revealing Witness TF2-067’s name to Witness TF2-057 be submitted into evidence as an exhibit. The Prosecution had no objection to this motion. The bench agreed that this document could be submitted as exhibit but asked that counsel submit such evidence at the time when Witness TF2-057 was recalled and in an appropriate manner. 

Ruling of the Trial Chamber regarding the application by the Defense to order that the Prosecution call as witnesses the two investigators that took down the statements of Witness TF2-021 
Finally, Judge Thompson delivered the Trial Chamber’s ruling on the application by defense counsels for the second and third accuseds for an order that the Prosecution call as witnesses the two investigators who respectfully took down the statements of Witness TF2-021 on the 13 January 2003 and 4 February 2003, to explain the discrepancies between the witness’s written statements and his viva voce testimony. The Chamber found that, given the gravity of the discrepancies between the witness’s written statements and that of his oral testimony, the application should be granted in this instance, but that each of the investigators should be called “at the appropriate time and as witnesses for the defense”, given the inclusion into evidence of their testimony was for the defense’s case. Judge Thompson was careful to note, however, that applications of this nature would be heard by the Chamber on a case-by-case basis and the Defense should not assume that the granting of this application would ensure any general application of calling investigators in this manner. He noted further that, in this instance, the witness was a child soldier who had repudiated large portions of his previous statements under cross examination, hence making it a particularly sensitive case for the Chamber to be dealing with.

The delivery of this judgment concluded the CDF trial session as well as the court’s proceedings for 2004. In his usual candour, Judge Itoe wished all those in court who were travelling over the break a “safe journey to where they were going” and a happy holiday season, ending proceedings on a bright note. The Trial Chamber will resume proceedings for the RUF trial on 10 January 2005. 

1.) Prior to beginning examination in chief of Witness TF2-056, the Prosecution tendered into evidence a document containing an agreed fact concerning the position of the witness within Sierra Leonean society. Due to the fact that the witness has the benefit of various protective measures, the Prosecution was unable to disclose any further information relating to the nature of the agreed fact.    

2.) See, in particular, Special Court Monitoring Program - Update No.12 (5 November 2004) and Update No.14 (26 November 2004).    

3.) See in particular Special Court Monitoring Program Update No.14 (26 November 2004), at paragraph (v)(c)Procedural and case management issues - oral motion by counsel for the third accused.   
4.) The initial motion was submitted to the court on 3 December 2004, to which the Prosecution filed its response on 6 December 2004. Counsel for the third accused then submitted a second motion on 6 December 2004, substantially in the form of the original motion but including further case law to support its argument. The Prosecution orally agreed to the amended motion in court on Tuesday and each of the Defense and Prosecution then proceeded to submit their oral arguments as to the legitimacy of the application.    

5.) 16 Crim. App. Rep. at page 121 in the 2004 reports of Archibald Criminal Pleadings.    
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The 2005 trial sessions began this week with the recommencement of the RUF trial in Trial Chamber One. As has become the practice of the Special Court, the week began with a short status conference on the first day of the session, after which the court adjourned in anticipation of hearing witness testimony the following day. Rather unexpectedly, the court faced a hiatus in proceedings this week, as each of the first and second accused protested (in written statements) against their indictment and prosecution by the Special Court. This was preceded by the first accused, Issa Sesay, attempting to address the bench regarding the contents of his statement, an attempt which the Judge Thompson precluded, reprimanding Sesay for attempting to “hold the court hostage” to political concerns and having Sesay physically removed from court. 

After several adjournments in proceedings and further discussions between the bar and bench, counsel for each of the first and second accused announced that their clients each wished to exercise their right (under Rule 60 of the Rules) to waive their attendance at the trial for an indefinite period. As such, as of Wednesday, 12 January, none of the six accused currently on trial in the CDF or the RUF trials at the Special Court are attending the proceedings.

The prosecution’s first witness for the session, Witness TF1-304, gave testimony under examination in chief and cross examination over the two and a half days that followed [1]. This brings the total number of witnesses heard in the prosecution’s case thus far to nineteen ? that being nineteen witnesses out of the anticipated one hundred and two witnesses due to be called in total [2]. 

Status conference
The week began with a short status conference in the presence of Judge Thompson, attended by members of the prosecution and counsels for each of the first, second and third accuseds in the absence of their clients. During the conference, Judge Thompson stressed the importance of ensuring that proceedings were conducted, as far as possible, in open session, a point reiterated by his statement “Justice is not a cloistered mistress, [but is] administered in public.” He also reiterated the need for both sides of the bar to ensure, as far as possible, that the trial proceeded efficiently and speedily, being mindful of the right of the accuseds to be tried without undue delay encapsulated in Article 17(4)(c) of the Special Court’s Statute. 

Issues relating to the timely production of evidence and its disclosure dominated the status conference. In particular, counsel for the first accused submitted that the Defense had not been served with a witness statement given by Witness TF1-359 (a witness due to testify this session) in July 2004 until 9 December 2004. He noted further that, in light of the disclosure the Defense had now received in relation to this witness, it was likely that he would be requesting that George Johnson (aka “Junior Lion”) be recalled as a witness [3]. Mr Johnson, a former commander of the splinter rebel militia group the “West Side Boys”, was one of the Prosecution’s key insider witnesses to testify during last session’s proceedings. The Prosecution responded by stating that a redacted witness statement for this witness had been submitted to the Defense prior to 9 December, to which members of the Defense retorted that they were significantly hampered by not knowing what additional unredacted statements might say when cross-examining key witnesses whose testimony related to those statements. The Prosecution responded by stating that it had, in all respects, complied with the rules regarding the disclosure of witness statements, rebutting the premise that it may have any tactical advantage with regards to this non-disclosure. Judge Thompson noted that the Prosecution and the Defense had, as much as possible, maintained a co-operative relationship with each other up until now and it hoped they would continue to do so during this trial session. 

Trial in the absence of the accuseds 
Oral submission from Issa Sesay 

Shortly after the Prosecution called its nineteeth witness on Tuesday, the first and second accuseds, Issa Sesay and Morris Kallon, put their hands up in court, Mr Sesay subsequently stating that he wished to address the bench. The Prosecution firmly objected to this, arguing that the Rules did not provide for oral submissions from the accuseds while the court was hearing the Prosecution’s case. Presiding Judge Itoe granted Mr Sesay the right to speak, but as he began to do so, Judge Itoe interjected, stating that Sesay was clearly reading from a statement and that the right procedure for delivering such a statement would be to tender it into evidence as a submission. 

After a brief adjournment, during which Sesay spoke to his legal counsel, Sesay was granted further liberty to speak, upon assurances from his counsel that his statement would take no longer than four minutes of the court’s time. Judge Thompson noted that the court was “moving outside the straight jacket approach” of being bound by the Rules and, in keeping with the “doctrine of fundamental fairness”, the judges were able to act “judiciously and judicially” in making their determination about the accused’s right to speak. 

Sesay then began to read a short statement to the bench regarding, inter alia, the right of amnesty against judicial action expressly provided to RUF combatants under Article IX (iii) of the Lome Peace Agreement [4]. Sesay had barely begun to speak when his honour Judge Thompson asked counsel for the first accused to control his client and subsequently ordered that Sesay be removed from the court-room, stating that it was “time for this court to emphasize that we stand for the rule of law and not the rule of anarchy”. 

Written submissions from each of the first and second accused: the nature of exhibits and submissions

After a further two adjournments and several discussions between the bar and bench as to the trial chamber’s refusal to hear any form of political statement from the accused as an oral submission, counsel for the first accused moved to submit Sesay’s statement to the bench as an exhibit. The Prosecution objected to this, stating that, from its preliminary observations of the document, a submission of this nature from the accused was not correctly characterised as an exhibit and should not be treated as part of the evidence before the court, further suggesting that the submission be tendered as part of a motion. 

When asked to produce an authority for this position, the Prosecution submitted that the practice directions of several common law jurisdictions showed that lawyers practising in those jurisdictions adopted a similar approach to the one the Prosecution was suggesting. Judge Thompson rejected this argument, stating that the court had the right to relax the rigid, technical and inflexible rules of the national jurisdictions. He further noted that there was a clear relaxation of the rules in other procedural aspects of the trial and asserting further that the bench would assess the relevance, reliability and probative value of the submission as evidence when the time came giving due regard to its value accordingly. Mr Sesay’s statement was then submitted as Exhibit 11 and Mr Kallon, raising his hand to indicate he too, wished to submit a written statement, submitted a statement of his own (to the Prosecution and subsequently to the bench) which was tendered as evidence and marked as Exhibit 12. 

While Judge Thompson’s approach regarding the submission of evidence was clearly consistent ? namely, that a formal and technical or, what his honour termed as “a straight jacket” approach to the submission of evidence should be rejected by the trial chamber, it appeared less apparent why the oral submission of a political statement was vehemently rejected by the bench, but that the exact same statement could then be submitted into evidence as a written statement. If, as was suggested, the trial chamber is working from the premise that political statements from an accused should be rejected outright, one could speculate that a more consistent approach to this particular piece of evidence would have been to have precluded the submission of it into evidence altogether, as the Prosecution had suggested. The inconsistency in this approach can perhaps be explained by the fact that the trial chamber was, in effect, giving each accused some leeway to address the bench regarding his concerns and further, that the submission of such evidence as an exhibit is more in keeping with the procedural norms of the court established thus far. 

Accuseds waive their right to attend trial 

After a further adjournment, each of the second and third accused decided to waive their right to attend the trial for an indefinite period, requesting, however, that their legal counsels continue to represent them in their absence. 

There has been some speculation from members of the Special Court that Chief Hinga Norman, the first accused in the CDF trial, whose judicial protest in September last year signalled the beginning of the non-attendance by the all CDF accuseds in the CDF trial proceedings [5], has instigated the decision by the accuseds in the RUF trial to refuse to attend their trial. As a former paramount chief and alleged leader of the CDF forces, Hinga Norman is likely to be considered a highly respected authority figure amongst the detainees currently housed in the detention center. If this is indeed the case, it may be that this so lidarity amongst the detainees proves to the detriment of the Defense’s case and an advantage to the Prosecution, given their attendance at trial can significantly affect the strength of the Defense’s cross-examination of key Prosecution witnesses. 

Witness profile at a glance 

Witness TF1-304. Witness TF1-304 was born in Tombodu village in the Kamara chiefdom in 1959. He attended school until Form 1 (seventh grade). He Speaks Kono, Krio and some English. He is married and has 7 children. He is a farmer and currently resides in the Kono district. The witness testified in Kono, with English translation.

Witness’s testimony 
Witness TF1-304 testified to events which largely occurred in the Kono district between March 1998 and mid-2001. His testimony primarily centered around the alleged abduction and subsequent use of civilians as forced labour by RUF combatants between February 1999 and May 2000 [6]and the capture and detainment of peacekeepers “during the mango season” during April/May 2000 [7].

He also described leaving the town of Tombodu in March 1998 upon the rebel attack on that village and subsequently going in search of members of his family [8]with whom he was reunited in Forkonya (sic), a town in Guinea near the border of Sierra Leone. Upon returning to Tombodu in February 1999, the witness was allegedly confronted by what he termed as being the “Savage Pit”: a large, open pit filled with the skulls and bones of hundreds of people. The witness further described how the town itself had been almost completely burned down, with allegedly only 21 of the 360 houses that had stood when the witness had left in 1998 remaining [9]. 

Alleged forced labour I: carrying looted goods and retrieving vehicles 

Under examination-in-chief, the witness described in detail how, in February/March 1999, he and other civilians were held “with guns over their heads” by rebel combatants (acting under the instruction of Colonel Twe Twe, an RUF commander) and forced to retrieve vehicles from the surrounding bush areas near Tombodu and subsequently take them to Koidu. He further described how he and other civilians were asked to retrieve goods from the houses of surrounding villages (again at gunpoint), as well as being asked to pound rice for the rebels. 

This viva voce testimony varied somewhat from the statement given by the witness to the Prosecution on 16 November, 2002, as was pointed out to the witness by counsel for the first accused under cross-examination. Counsel argued that, in his written statement, the witness had alleged that “they made people” retrieve vehicles from Tombodu to Koidu, alluding to the fact that the witness himself had not been asked by the rebels to retrieve the vehicles. The witness argued that he was part of the “people” he was referring to in this instance. This appeared to be part of an overall argument launched by the Defense that Witness TF1-304 was, in fact, co-operative with the rebels and that this could be evidenced from his preclusion from certain acts of forced labour.

Alleged forced labour II: diamond mining

The witness also gave extensive testimony about diamond mining which occurred in Bendutu (Kono district) under the command of Officer Med, an RUF commander whom the witness alleged told the civilians that he (i.e. Officer Med) “was sent by Issa Sesay to come and start mining”. According to Witness TF1-304, able-bodied male civilians were captured from Tombodu and the surrounding villages by rebel soldiers working under the direction of Officer Med and made to mine diamonds. It became unclear as to how the system of mining was implemented: during his examination in chief, the witness stated that civilians would work “until they became tired” and were then allowed to rest in sheds which the civilians had built around the mines, but under cross-examination, this testimony became confused, as the witness described a shift-working system and then reneged on these statements, reiterating his original testimony. The witness stated that, amongst others and besides Officer Med, C.O. Gebo, Major Saul and Colonel Lion were in charge of the mining. The witness further testified that when the mining began, approximately 150 civilians were forcibly conscripted, but that throughout the period of diamond mining this number grew to 500.

The witness initially alleged that diamond mining had begun in Bendutu in March 1999, but under cross-examination, he corrected this statement, saying that it was “in the dry season of 2000”, around March/April, when the diamond mining began. This statement is particularly significant for the Defense, as it effectively means that, the witness had been testifying to events relating to diamond mining which occurred outside the period alleged in the indictment to have been the period in which the enslavement of civilians in the Kono district took place. This evidence was primarily important to the Prosecution’s case against Issa Sesay, whom the witness named as directing the diamond mining operations and whom he placed at the scene of the diamond mines in Bendutu [10]. 

The witness’s reference to the “dry season of 2000” precipitated an extensive discussion between the bench and counsel for the first accused regarding the temporal significance of the “dry season of 2000” as it pertained to the witness’s testimony. Judge Thompson, in particular, seemed very mindful of the possibility that the witness may, in fact, be referring to a period of time which began in 1999, given the first dry season of 2000 would in fact begin in September/October of the previous year. This was despite counsel’s objection that the witness had clearly stated the period of time he was referring to began in the year 2000. A significant amount of the court’s time (approximately 20 minutes) was spent discussing the nature of the wet and dry seasons experienced in African countries. The witness was subsequently asked to confirm that he did, in fact, mean to refer to March/April 2000, which he subsequently confirmed.

Attacks on UNAMSIL personnel: capture of Zambian peacekeepers 

The witness further described how 190 Zambian peace keepers were held captive in Tombodu for over one month under the direction of Officer Med. Under examination-in-chief, the witness described how the peace keepers, many of whom were from Zambia, were held captive in a Mosque in Tombodu and how he and other civilians would deliver food to them. Under cross examination, the witness stated that he was taking food to the peacekeepers in April/May 2000, a time at which he had previously stated he was forced to mine for diamonds. In response to counsel’s question as to how he could both be mining and taking food to peacekeepers, the witness went stated that it was his wife who took the food to them, but that he had effectively orchestrated the food being taken. 

Payments to Witness TF1-304 

According to the allegations by Defense counsel under cross examination, which were neither confirmed nor denied by the witness (who stated he didn’t know how much he’d received) Witness TF1-304 has, since September 2004, received Le777,500 (approximately US$275) [11]in payments and kind from the Victims and Witness Support Unit of the Special Court.

1.) As is usual practice, the court adjourned on Wednesday afternoon.    

2.) This figure does not include a further three witnesses which the Prosecution submitted it would like to call on 23 November 2004. The matter as to whether the Prosecution shall be allowed to call these witnesses is still pending the ruling of the Trial Chamber’s.    

3.) See Special Court Monitoring Program Update No.8 dated 15 October 2004.    

4.) Article IX(3) of the Lome Peace Accord states: “|To consolidate the peace and promote the cause of national reconciliation, the Government of Sierra Leone shall ensure that no official or judicial action is taken against any member of the RUF/SL, ex-AFRC, ex-SLA or CDF in respect of anything done by them in pursuit of their objectives as members of those organisations, since March 1991, up to the time of the signing of the present Agreement.” See also SCSL-04-15-PT-060-I and SCSL-04-15-PT-060-II, Decision on challenge to jurisdiction: Lome Accord amnesty dated 13 March 2004 at http://www.sc-sl.org/RUF-decisions.html.      5.) See Special Court Monitoring Program Update No.5 dated 24 September 2004.    

6.) Count 13 of the Amended Consolidated Indictment dated 13 May 2004 (the Indictment) charges Sesay, Kallon and Gbao for being individually criminally responsible for enslavement, a crime against humanity, punishable under Article 2.c. of the Statute. However, the indictment only refers to this charge as it relates to the Kono District for the period between about 14 February 1998 and January 2000.   
7.) Counts 15 -18 of the Indictment charges Sesay, Kallon and Gbao with being individually criminally responsible for widespread attacks against UNAMSIL peacekeepers between about 15 April 2000 and 15 September 2000.    

8.) Namely, two of his children and his mother-in-law.      9.) According to Conflict Mapping In Sierra Leone , a report written by international non-profit organisation, No Peace Without Justice, RUF/AFRC forces launched “Operation No Living Thing” shortly after the reinstatement of President Kabbah on 10 March 1998. This wide-scale military operation is alleged to have primarily taken place in the Kono District, where hundreds of civilians were allegedly killed and “the intensity of violence in Sierra Leone was elevated to new and unprecedented levels”. See Smith, L. Alison, Gambetter, C. & Longbay, T Conflict Mapping in Sierra Leone: Violations of International Humanitarian Law from 1991 to 2002: Executive Summary (March 2004, No Peace Without Justice) at page 27.    

10.) According to the witness, Issa Sesay allegedly came every day after the civilians started washing the diamonds and collected diamonds in white sheets of paper.    

11.) Based on an exchange rate of US$1 = Le2,800.    
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Post-traumatic stress and witness testimony  Evidentiary issues postponing witness testimony Witness profile Testimony of Witness TF1-071 Public access to the proceedings    


The third session of the RUF trial is moving slowly in its second week, with only two witnesses called thus far at the midway point of this session out of a total of nineteen anticipated witnesses. Members of both the bench and the bar have expressed concern about the pace of the trial; however, the chamber appears to be caught in the tension between its concern for expeditiousness and its desire to adhere strictly to proper procedure. The court psychologist addressed the trial chamber regarding the impact of post-traumatic stress upon the testimony of a former child soldier, though this witness’s testimony was ultimately postponed due to an evidentiary dispute. The chamber instead heard testimony from an RUF insider witness this week. The voice distortion mechanism used to shield the witness’s identity presented distracting technical problems for the public gallery, and a substantial amount of testimony was delivered in closed session.

Trial proceedings began with the continued cross-examination of Witness TF1-304, the nineteenth witness of the prosecution, which concluded on Monday afternoon. The proceedings opened on Tuesday with a set of applications regarding Witness TF1-141, a former child soldier, whose testimony was ultimately postponed to allow the bench time to rule on an issue raised by the defense regarding the possible introduction of new evidence by the witness. Witness TF1-071 was called in the afternoon session, and he continued to testify for the remainder of the week regarding what he had allegedly witnessed as an insider within the RUF command structure. The majority of his testimony was delivered in closed session, and the remainder of his public testimony primarily concerned the RUF chain of command in the Kono district from late 1997 through 2000.

As was the case last week, none of the three accused attended trial proceedings this week [1]. There is no further information as to if or when they may return, though they are continuing to be represented by counsel at trial, and with the exception of Augustine Gbao, they are continuing to maintain contact with their respective counsel.

Post-traumatic stress and witness testimony 
The court heard submissions regarding Witness TF1-141, a former child soldier, in order to establish whether special protective measures should be put into place before hearing his testimony. There was some uncertainty regarding the age of the witness, as the only information the prosecution possessed seemed to indicate that he was already 18 and therefore not technically a child within the scope of the court’s understanding. For this reason, the prosecution would be unable to rely solely on the bench’s own witness protection order to qualify him as a “Category B” child witness, which would have automatically triggered his right to testify via closed circuit television [2]. Instead they would need to establish that he was a “vulnerable” witness in accordance with Rule 75, which would afford him the same protective measures [3]. With the assistance of the court psychologist, who had diagnosed the witness with Post-traumatic Stress Disorder (PTSD), the prosecution attempted to demonstrate that the witness would need special measures in place in order to avoid the risk of re-traumatization.

The prosecution maintained that the court’s decision should turn on the written statement previously submitted by the court psychologist in support of the prosecution’s application. Defense counsel for Issa Sesay disagreed, claiming that the decision should depend upon oral statements of the psychologist before the trial chamber, which would require calling her to testify regarding the psychological status of the witness. After nearly an hour of discussion, court psychologist An Michels was sworn in. 

In addressing the trial chamber, Ms. Michels described the necessary groups of symptoms required for diagnosing Post-traumatic Stress Disorder (PTSD), which she had claimed the witness was experiencing in her written statement. According to this analysis, the witness must have been exposed to a traumatic event, which was defined as a confrontation with a life-threatening situation. As a consequence, the witness would experience “intrusive and recurrent” recollections of the event, a tendency to avoid everything related to the event, and physical symptoms accompanied by emotional expressions of stress or fear when reminded of the event. After cataloguing a number of these symptoms, Ms. Michels stated that the diagnosis required a presence of these symptoms for a period of at least three months.

Defense counsel for the first accused asked Ms. Michels whether many of the witnesses suffered from similar symptoms, and if so, whether this particular witness suffered significantly more than other witnesses. The psychologist stated that she had indeed seen other witnesses with PTSD, but she claimed that these symptoms were more acute in this particular witness, and the fact that he was a former child combatant made him considerably more vulnerable. She elaborated that this witness was severely traumatized; furthermore, she observed that his stage of mental development was similar to that of a child under 18, which brought her to conclude that he should be considered a child ex-combatant even though he may not qualify as a child according to the court’s definition. This position relies upon a more flexible interpretation of what distinguishes a child witness from an adult: especially considering that some witnesses may turn 18 in the period between the beginning of the trial and the time when they are called to testify, as appears to be the case in this instance [4], a strict definition based on the witness’s date of birth might foreclose the possibility of some witnesses receiving necessary psychological support.

Upon further inquiries by the defense, the psychologist stated that she believed the witness was able to determine the difference between reality and fiction, and she elaborated that she had never experienced a disruption of his “reality testing” during the course of the time she had spent with him. She advised that the witness should testify via closed circuit television with a support person present, as this would create a quieter environment and would preclude direct confrontations. Apart from these measures, the psychologist maintained that the witness’s testimony could proceed normally. 

Defense counsel for the first accused stated that he would not oppose the application for protective measures because of the possibility that the witness could be re-traumatized through testifying. Defense counsel for the second accused conceded the prosecution’s position, and the application was not opposed by counsel for the third accused. A substantial amount of time was spent at trial considering the psychological impact of testifying for sensitive witnesses, and both the bench and the bar appear mindful of the risks associated with bringing such witnesses to trial. 

Evidentiary issues postponing witness testimony 
Although the prosecution’s effort to secure additional protective measures for the witness was unopposed, defense counsel for the first accused objected to the alleged introduction of new evidence from this witness in violation of the rules governing disclosure. He elaborated that a number of new allegations containing new locations, new crimes, and new specific details had been added in supplemental witness statements recently disclosed to the defense. Counsel maintained that “barely a week ago the prosecution served the bulk of their evidence of direct participation by Issa Sesay”; he noted that this may constitute a breach of Article 17 of the Statute, which provides the team with adequate time for preparation of their defense and the right to know the charges brought against their client.

Counsel for the first accused expressed concern that if the bench ruled in favor of the prosecution on this evidentiary issue, it would be tantamount to offering the prosecution carte blanche to disclose a small amount of evidence to the defense within the specified time guidelines while withholding the bulk of its evidence until shortly before calling witnesses at trial. He argued that such actions unfairly prejudice the defense, jeopardizing their ability to conduct timely investigations and prepare for cross-examination.

Judge Thompson pointed out that Rule 66 calls for the continuous disclosure of information as it becomes available to the prosecution, but defense counsel argued that there must be a cut-off point past which the evidence should not be considered. Counsel for the second accused made a related submission about the vast disparity in his client’s alleged actions between earlier witness statements and supplemental statements. Judge Thompson noted that the court’s only two options seemed to be either suppressing the contested evidence or adjourning so that the defense could prepare a rebuttal.

The judges decided to postpone hearing Witness TF1-141 in order to make a ruling on the issues raised by the defense, and standby witness TF1-071 was called in his place. Because the previous witness was only expected to testify for one day, Witness TF1-141 had been waiting to testify in Freetown since 12 January. Hearing evidence from the previous witness took longer than anticipated, and the decision to postpone testimony from the former child combatant means that he will need to continue to wait in Freetown until the court finishes hearing evidence from Witness TF1-071 and makes a ruling regarding the evidentiary dispute. The prosecution pointed out that by postponing the witness’s testimony, he would be losing more time from his schooling and would experience further disruptions to his daily life. Although the court has demonstrated considerable sensitivity to the psychological risks associated with testifying, it seems less mindful of the consequences of its procedural delays in the lives of witnesses.

Witness profile 

Witness TF1-071. Witness TF1-071 is the twentieth witness of the prosecution, and he was identified as a category C insider witness. Details regarding the witness’s age, birthplace, and position within the RUF were given during closed session. The witness’s testimony primarily concerned RUF actions within the Kono District. He testified in English.

Testimony of Witness TF1-071
The prosecution’s application to hear the witness in partial closed session was unopposed by the defense. In its oral ruling, the chamber granted the application on the grounds of protecting the witness’s security. The court then moved immediately into a closed session in order to establish certain details of the witness’s identity and his position within the RUF command structure. Shortly thereafter, the court resumed in open session with the public gallery present.

Evidence introduced by the witness included reports of sexual violence, unlawful killings, use of child soldiers, abductions, looting, and the burning of property. In particular, he focused on the period following the RUF withdrawal from Freetown during which time the RUF allegedly engaged in a number of atrocities addressed in Counts 3 through 9 and Counts 12 through 14 of the Indictment. Most of the alleged atrocities that this witness described took place in the Kono district, though he also testified regarding events in Kenema, Masiaka and Makenie.

The witness established that he had heard the 28 May 1997 BBC radio broadcast by Foday Sankoh, leader of the RUF, in which Sankoh instructed RUF fighters to join the AFRC following the coup. After hearing the broadcast, the witness was asked by people at the RUF base at Bopolo to confirm this information with Sam “Mosquito” Bockarie or other RUF authorities in Kenema. He met with Sam Bockarie in Kenema and was instructed to travel to Freetown in order to recognize the AFRC junta as the legitimate government of Sierra Leone. The BBC broadcast, barely audible in the public gallery, was played and tendered into evidence the following morning.

Violence and unlawful killing in Kenema 
Upon arriving in Kenema in October of 1997, the witness heard that B.S. Massaquoi, one of the Kenema town elders, was allegedly aiding pro-Kamajor groups by supplying arms and ammunition for attacks on junta forces. Another man by the name of Momodu Baka was allegedly collaborating with Massaquoi, and the witness stated that Sam Bockarie ordered for the two men to be arrested and for an investigation to be conducted into their activities. The witness testified that he saw Sam Bockarie and his security forces beating Massaquoi and Baka. Both men denied having any knowledge of the arms and ammunition, but the beatings continued. The witness claimed that he saw Massaquoi’s corpse covered in blood one or two days after the beatings.

RUF withdrawal from Freetown and “Operation Pay Yourself” 
The witness further testified that he was sent by Sam Bockarie to meet with Issa Sesay and other RUF commanders in Freetown in November 1997 to begin withdrawing troops from the capitol. According to the witness, Bockarie claimed that the AFRC was not the proper government of Sierra Leone and Johnny Paul Koroma was not the president, and therefore all RUF troops should withdraw. The withdrawal took place on 12 February 1998, and the witness left Freetown by way of the peninsula route. He met with many of the commanders in Masiaka at a meeting called by Dennis Mingo (“Superman”), which was also attended by first accused Issa Sesay. Mingo informed them that the RUF was unable to pay the fighters, and from then on it would be “Operation Pay Yourself,” which the witness understood to mean that troops were permitted to forcibly take property from civilians. Mingo announced that the troops would move to Makenie in order to avoid a rumored attack by ECOMOG forces. 

Looting, burning, and abductions of civilians in the Kono District in 1998 
The witness then testified regarding atrocities he allegedly saw while traveling between Makenie and Koidu town in the Kono district in March of 1998 after hearing that Koidu had fallen to the juntas. He reported seeing a number of corpses in villages along the side of the road, and many villages were burned. In the Kono district he saw property forcibly taken from villagers. Children were taken as child soldiers or as caretakers for RUF commanders. The witness claimed this was common during attacks and food finding missions: both boys and girls were taken to supply Small Boys Units (SBUs) and Small Girls Units (SGUs), which were primarily used for spying and information gathering throughout the war. Women were also abducted from villages in the Kono district; some were raped and some were forced into marriage.

Upon arriving in Koidu town, the witness heard reports of burned houses, amputations, and civilian killings in the surrounding villages. These allegations were the main topic of a meeting called by Dennis Mingo (“Superman”) in March of 1998 attended by Morris Kallon and SLA commanders. The witness claimed that there were very few houses left in Koidu that had not been burned, and he stated that he saw a number of corpses in the town. 

Evidentiary dispute: introducing a chart in place of oral testimony
The prosecution attempted to tender a chart establishing the command structure in the Kono district into evidence, but the defense objected that evidence should come directly from the witness’s viva voce testimony in court. Counsel for the first accused expressed concern that the evidence in the chart arises from a process that cannot be independently verified, and it would enable the prosecution to bypass the prohibition on leading questions. Furthermore, it may not accurately represent what the witness actually wants to say, but is instead the product of a process that takes place outside of the court. In particular, counsel for the first accused was concerned that his client’s position on the chart contradicted what the witness had said in a previous statement, and the prosecution was attempting to establish a hierarchical command structure in line with their own case regarding command responsibility even if it might not accurately represent the witness’s own statements on the subject. Counsel for the second accused maintained that the chart effectively functions as a witness statement, and it had not been disclosed to the defense as such. Counsel for the third accused argued that such charts are prejudicial insofar as they are produced out of court, “behind closed doors,” without allowing the defense to see how easily the witness is recalling the facts. He argued further that such evidence is self-serving for the prosecution because the prosecutor assists in the process of their production.

The judges pointed out that even if the document is admitted into evidence, it may still be contested during cross-examination and may be shown to have no probative value. Simply admitting the document does not mean that the material contained within it is accurate. However, the following morning the bench made an oral ruling on the admissibility of the chart in line with objections from the defense, claiming that it is a violation of a rule which prohibits leading questions. The prosecution would therefore need to establish the command structure through oral testimony from the witness rather than by submitting a document into evidence.

Testimony regarding the RUF command structure 
The majority of the testimony given by this witness concerned the command structure of the RUF, both in its senior command located in Kailahun as well as within the Kono District. The prosecution’s case focuses on establishing the level of responsibility of each of the accused parties within the command structure of the RUF, and as such it relies upon establishing the hierarchical relationships between different positions. The defense disputes the notion of a coherent and rigid command structure within the RUF, and cross-examination frequently focuses on exceptions and discrepancies to the stated de jure command and control relationships.

In 1998 the overall command headquarters of the RUF was located in Kailahun, and it was headed by Sam Bockarie, who was designated as the RUF Chief of Defense. Under the Chief of Defense was the Chief of Securities, Augustine Gbao. In 1998 first accused Issa Sesay was the Battlefield Commander attached to the Chief of Defense staff. There was some confusion as to whether the Battlefield Commander was located above or below the Chief of Securities, but upon further questioning by the judges, the witness clarified that the Chief of Securities fell directly under Battlefield Commander Sesay. Battle Group Commander, Dennis Mingo (aka “Superman”), would also answer to Sesay in 1998. The witness testified that in 1999 the Battle Group Commander directly under Sesay switched from Mingo to second accused Morris Kallon. Furthermore, in 2000, Issa Sesay replaced Sam Bockarie and became the Interim Chairman of the RUF. At this time Morris Kallon assumed Sesay’s former position as Battlefield Commander.

Specifically within the Kono district after March of 1998, Dennis Mingo (“Superman”) was allegedly at the top of the command structure as the Battle Group Commander. Battle group commanders such as Mingo are in charge of battalion commanders, and the witness named a number of battalion commanders operating in Kono district during this period. 

The witness was asked to indicate the locations of various camps and mining sites on a military map of the Kono district. The map was tendered into evidence as Exhibit 18. The prosecution then asked for the proceedings to be moved into closed session, and estimated that they would need at least two and a half hours before the proceedings could resume in open session. Despite the fact that a substantial portion of the testimony given during closed session did not appear to reveal the identity of the witness, the proceedings remained in closed session for the remainder of the day.

Public access to the proceedings 
Public access was considerably hindered this week by the trial chamber’s adoption of a new method of voice alteration. The previous technique altered the witness’s voice both in the public gallery as well as within the trial chamber itself by raising or lowering the pitch of the witness’s voice. However, members of the chamber expressed that they would like to hear the unaltered voice of the witness through their headsets. In order to allow the witness’s voice to remain unaltered in the chamber while altered in the public gallery, the voices of all counsel as well as the judges also appear to be altered in the public gallery. This new technique now distorts the voice rather than raising or lowering it. Although the witness’s voice is substantially more distorted than other voices within the chamber, the effect of the additional distortion makes it difficult for members of the gallery to hear all of the proceedings. Furthermore, since the effects of the distortion mechanism vary according to the witness’s distance from his microphone, there were periods during his testimony when his voice appeared to be undistorted. Such breaches in voice distortion raises the possibility that the identity of the witness could be revealed. 

In addition to facing difficulties posed by the occasionally incomprehensible voice distortion, the public was unable to hear a substantial portion of this witness’s testimony which may have been unnecessarily heard in closed session. Moving frequently between closed and open session requires expending additional time and court resources, and the bench is given the difficult task of balancing expeditiousness with public access to the trial proceedings. However, the court does have the authority to open transcripts from closed sessions at a later point, and it may decide to do so once a witness’s evidence has been heard.

1.) The Trial Chamber issued a ruling this week regarding the absence of the second and third accused, finding that they had waived their right to be present at trial and the trial could proceed without their attendance. The Chamber noted that both Sesay and Kallon had indicated their ongoing representation by counsel at trial, and it ordered the Chief of Detention to maintain a daily log of the accuseds’ waiver of their right to appear in trial. SCSL-04-15-T-305, Ruling on the Issue of the Refusal of the Accused Sesay and Kallon to Appear for their Trial, 19 January 2005.    

2.) In a decision regarding protective measures, the court has ordered that there are three subcategories of witnesses that receive special protective measures: “Category A” victims of sexual assault or gender crimes, who testify with voice distortion; “Category B” child witnesses who testify via closed circuit television; and “Category C” insider witnesses who testify with voice distortion. Decision on Prosecution Motion for Modification of Protective Measures, 8 June 2004, SCSL-04-14-T-126.    

3.) According to Rule 75(B)(iii) of the Rules of Procedure and Evidence, the chamber may order “appropriate measures to facilitate the testimony of vulnerable victims and witnesses, such as one-way closed circuit television.”    

4.) The prosecution stated that they could not decisively establish the witness’s date of birth, but in December 2000 his age was estimated by a nurse to be 14 based on dental and skeletal formation. His age was therefore estimated to be over 18 at the time of testifying.    
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Continued testimony of Witness TF1-071 Admissibility: Charts tendered as proof of prior inconsistent statements  Witness profile at a glance  Testimony of Witness TF1-015 Disclosure to the Defense: Alleged “trial by ambush”    


Events that occurred in Sierra Leone’s diamond-rich Kono district continued to dominate the RUF trial proceedings this week, with the trial chamber hearing further testimony from Witness TF1-071, a category “C” insider witness (who began testifying last week), and Witness TF1-015, a civilian allegedly abducted by the rebels in March 1998. 

The cross-examination of Witness TF1-071 took up much of the week’s proceedings, with the witness continuing to testify until Thursday afternoon. In particular, Defense counsel challenged the veracity of the witness’s testimony regarding the command structure of the RUF during the 1997-2000 period and the place of each accused within that structure. Tensions between the members of the RUF and SLA/AFRC high command were also highlighted. 

Frustrations with the pace of proceedings were heightened as the week began, with the Prosecution declaring that they were “very concerned about time management. We’re in the third week. We’ve finished one witness” [1].This frustration was reiterated by the Presiding Judge later in the week, when he suggested to learned counsels that, while it was normal procedure to go into closed session, “wherever we can avoid it, please, we better do so, because the hassle is too much”. 

Issues relating to the disclosure [2]and admissibility of evidence [3]continued to feature strongly, with the Defense obtaining favourable rulings from the trial chamber in relation to its submissions in both instances. 

Continued testimony of Witness TF1-071   Capture of UN Peacekeepers 

The week began with the continued examination-in-chief of Witness TF1-071, who testified to the alleged capture by the RUF of peacekeepers from Makeni, the Lunsar axis and Magburaka in June 2000 [4]. The witness had heard that the capture was orchestrated by each of the second and third accused (Morris Kallon and Augustine Gbao, respectively) and another commander, Kailondo Tamba Vanney (phon.). The alleged capture of over three hundred peacekeepers was allegedly ordered by Gbao and Kallon after a dispute relating to disarmament arose between RUF commanders and UN peacekeeping forces [5]. Senior peacekeeping commanders were taken to Tombodu and the remaining peacekeepers were sent to Yengema training base. 

The witness was challenged by Defense counsel on the grounds that his testimony amounted to hearsay evidence, which, while admissible, was less reliable. Counsel for the third accused also asked the witness why the first instance in which Gbao had been named in connection with these events was during a proofing interview with the Prosecution on 20 September 2004, despite the fact that the witness had given previous statements to the Prosecution on 17 November 2002, 12 February 2003 and 13 September 2004. The witness responded that he had not specifically been asked about “the details” of the events prior to that time. 

Diamond mining 
Events relating to diamond mining in the Kono district during the 1998 ? 2000 period continued to feature in witness testimony this week [6]. In particular, counsel for the first accused focussed on establishing that a “two-pile mining system” was operated by the RUF from 2000 onwards. According to the witness, the “two pile mining system” operated on the principle that one pile of diamonds was reserved for civilians and the other for the RUF. The diamonds reserved for civilians served as a form of remuneration to them for their services at the mines, which they subsequently sold to RUF commanders at prices they were able to negotiate. He further testified that the “two pile mining system” did not amount to a system of forced labour and agreed that the coercive system of mining that had existed prior to 2000 ceased to exist from 2000 onwards. He also agreed that the two-pile mining system had been administered under the order of Issa Sesay, whom he first saw at the mines in 2000, and that conditions at the mines improved at this time. 

RUF Command Structure 
As was outlined last week, a large part of Witness TF1-071’s testimony concerned the command structure of the RUF as it existed in Kailahun and Kono during the period from late 1997 - 2000. 

Sesay’s role in the command structure
The Defense’s case focuses, among other things, on establishing the proposition that there was no rigid and coherent command structure within the RUF during the period of the conflict outlined in the Indictment. In support of this argument, counsel for the first accused asserted that, from May 1997 onwards, the relationship between Sam Bockarie (aka “Mosquito”) and the RUF high command was akin to Bockarie being at the centre of a wheel and his subordinate commanders being at the end of the spokes in that wheel: namely, that control of the command structure flowed directly from Mosquito to each commander, rather than there being a firmly established chain of command. In support of this proposition, the witness agreed that Mosquito did not relinquish direct control of the Kono district in February 1998, and that Dennis Mingo aka “Superman” would have been reporting directly to Mosquito (who was based in Kailahun) rather than through other commanders at that time. 

Counsel further sought to establish that, even if one agreed that the command structure in existence at the time was rigid and coherent, the accused, Issa Sesay, did not have effective control of the main combatant groups in the RUF’s principal areas of deployment during the junta period and was subordinate in rank to the commanders that did. 

Witness TF1-071 agreed with counsel that the most senior commanders in the RUF at the time the RUF joined the AFRC in Freetown were Sam Bockarie, Isaac Mungo, Dennis Mingo (aka “Superman”) and Mike Lamin. He further agreed that Bockarie, Mungo, Mingo and Lamin had each been in command of the four principal areas of RUF deployment in 1996, at that time based in Kailahun, Kangari Hill (Northern Jungle), Braufaud (Western Area) and Camp Zogoda (Kenema), respectively. Counsel for the first accused also cited several examples showing these men to be holding superior ranks to Sesay, including Johnny Paul Koroma’s second address to the juntas in mid 1997, where he named Bockarie, Mingo, Superman and Lamin as “very influential members of the RUF” (omitting Sesay) and the minutes of a Supreme Council Meeting in late 1997, which showed Mungo, Mingo and Lamin to be colonels and Sesay to be a (subordinate) lieutenant colonel. 

A large part of counsel’s cross examination also focussed on attempting to establish that Issa Sesay was a Battle Group Commander in 1998 and not the Battlefield Commander attached to Mosquito (as Chief of Defense Staff), as was alleged by the witness. He asserted that the witness had repeatedly referred to Sesay as a Battle Group Commander in his witness statements, hence showing inconsistencies between the witness’s testimony and his written statements. The witness maintained that Issa Sesay was the Battle Field Commander at this time. 

Kallon’s role in the command structure
Counsel for the second accused focused more acutely on establishing that Morris Kallon was a subordinate in the command structure, rather than establishing any differences between the de jure and de facto relationships existing within it. Witness TF1-071 testified that Kallon was appointed Battlefield Inspector by Issa Sesay in late 1998, a position that meant that he was effectively a special assistant and subordinate to Sesay, alleged by the witness to be the Battlefield Commander at that time. The witness further stated that the role of Battlefield Inspector was not considered a rank within the RUF, but was an assigned position in which Kallon was to administer certain combat activities and prepare missions. At that time, Kallon’s rank within the RUF was as major.

Counsel for the second accused then further established that the witness did not take any direct orders from Morris Kallon before 1999, although the witness placed Kallon at meetings in Koidu planning RUF attacks during the early part of 1998. Counsel did not refute that Kallon subsequently became a Battle Group Commander in 1999 or Battle Field Commander in 2000, but seemed to suggest that at the time he held these positions he was directly reporting to his superiors and that he was, at all times, a sunbordinate and a strict disciplinarian. The witness answered in the affirmative to both these assertions.

Gbao’s role in the command structure
The majority of the cross-examination undertaken by counsel for the third accused centered around refuting the witness’s allegation that Augustine Gbao was Chief of Security for the RUF from 1998 onwards. (Gbao’s counsel argued in the alternative that Gbao only held this position after 2000). He pointed out that the first time the witness had mentioned that Gbao was acting in this capacity at that time was during court proceedings last week, when the witness had stated he’d “heard Gbao was Chief of Security in 1998”. He argued that, given the witness’s intimate knowledge of the RUF command structure and dealings with RUF commanders, the witness would have met or had dealings with Gbao prior to 2000, were this to be the case. He pointed to the fact that, in charts co-authored by the witness and the Prosecution, the witness had not mentioned Gbao’s name at all, but had named Francis Musa as head of the Internal Defence Unit (Head Quarters) and Augustine Bonga as head of the Internal Defence Unit (Kono Battalion), each being positions of paramount authority in the internal security section of the RUF. The witness maintained that he had heard in 1998, from reliable sources, that Gbao was the Chief of Security. 

Reiterating the notion of a lack of rigidity in the command structure, counsel for the third accused also suggested that Superman had acted outside the confines of the chain of command and was “the boss and taking orders from no-one” during the journey from Masiaka to Koidu (when he had allegedly orchestrated widescale attacks on civilians) when the RUF exited Freetown in February 1998. This suggestion was affirmed by the witness, who agreed that many of the RUF combatants perceived this to be the case at the time. 

Alleged tensions between the RUF and SLA/AFRC 
Witness TF1-071 also testified under cross-examination to alleged tensions and disagreements between the RUF and SLA/AFRC commanders upon the overthrow of Kabbah’s government in May 1997 and during the junta period. The witness agreed that the RUF high command perceived the real power of the de jure AFRC government to lie, first and foremost, in the hands of those who were involved in the coup ? namely, Johnny Paul Koroma and those who were close to him ? and that the key posts of the government ministries were given to members of the AFRC and not the RUF. The witness also stated that Mosquito had told him personally that he was not going to be involved with the AFRC and was “not going to participate with them”. He further testified that throughout the junta period, the AFRC maintained control of their men and the RUF fell under their own command. 

Admissibility: Charts tendered as proof of prior inconsistent statements
Following on from last week’s proceedings, during which the bench ruled that three charts evidencing the command structure of the RUF and co-authored by the Prosecution and Witness TF1-071 were inadmissible [7], counsel for the first accused sought, this week, to tender sections of one of the charts as evidence of inconsistent statements given by the Witness. 

Defense counsel for the first accused argued that admitting the chart for this purpose was not inconsistent with the bench’s previous ruling against the admissibility of the chart as part of the evidence adduced by the Prosecution’s case, because the purpose for which the chart would be used, in this instance, was solely to determine the veracity of the witness’s vive voce testimony. As such, whether the chart itself evidenced the truth of the command structure that existed in 1998 as it purported to do) was not at issue or for the bench’s consideration, but rather, the ability of the witness to tell a consistent story. Counsel argued that the submission of charts in this manner was consistent with the bench’s ruling with regards to prior inconsistent statements in the CDF trial [8]. Counsel for the third accused concurred with Sesay’s defense counsel.

Counsel for the second accused argued that the chart should still be rendered inadmissible, on the grounds that certain sections of that chart were wholly prejudicial to his client, Morris Kallon, and that if the evidence were submitted, the second accused may become bound by the evidence as exhibited therein. Counsel characterised the argument put forward by counsel for the first accused as asking the bench to “put their reflectors on at one point and their blinkers at another”.

The Prosecution responded by stating that they did not object to the admissibility of the chart as evidence of a prior inconsistent statement per se, but disagreed with the Defense’s characterisation of the chart as a written statement of the witness, submitting in the alternative that the chart amounted to demonstrative evidence adduced for the purposes of shedding light on certain elements of the Prosecution’s case. The Prosecution submitted further that, all three charts should be admitted into evidence, due to the inextricable interrelation between each of them.

After some deliberation [9], the Trial Chamber unanimously ruled that the chart should be admissible for the purpose of showing prior inconsistencies in the witness’s statements with the injunctions that: (i) defense counsel highlight the sections of the chart he sought to rely on and (ii) while the chart is admissible as an exhibit to evidence inconsistent statements made by the witness, the highlighted sections of the chart and the answers given by the witness would not constitute evidence against the second accused, Morris Kallon. 

Witness profile at a glance 

Witness TF1-015. Witness TF1-015 is the 21st witness called by the Prosecution. He was born in the Kono District, Kono Town in 1960. The witness attended school until Form 5 and can read and write in English. He is a pastor. The witness speaks English, Kono, Krio and Mandingo. He testified in Kono with Krio translation. 

Testimony of Witness TF1-015
Witness TF1-015 gave testimony as to the alleged killing of his wife and two children and his subsequent capture by the rebels in March 1998. According to the witness, he and five other people were captured in Tongoro Bush, outside Kono Town and taken to Kania in the Kono district. There, he allegedly witnessed the death of his friend, Aiah Abu, before being taken (along with 249 other civilians) to the Sunna Mosque in Hill Station, Koidu Town, where he and other civilians were greeted by rebels, some of whom were dressed in ECOMOG uniforms and others dressed in plain clothes. Among the commanders allegedly present at the Sunna Mosque were KS Banya and Alhaji Bayo (of the AFRC) as well as Morris Kallon (the second accused), Alpha Momoh, Amara Peleto, Captain Ranger, Major Kailondo, Colonel Rambo, Hungry Lion, Amara Ambush Commander and Major Rocky (of the RUF).

The witness alleged that he was taken from Koidu Town to Wandedu by Major Rocky in April 1998, where he resided at the civilian camp there. He recalled being awoken at night to the screams of women whom the rebels had forcibly taken as their wives who were allegedly being raped. He also testified to there being 25 to 30 Small Boy Unit (SBU) combatants between the ages of 12 and 16 present at the camp under the command of commanders C.O. Pepe and “Rebel Father”. C.O. Pepe is alleged to have been 16 years old at the time.

The witness further testified to the burning of houses by the SBUs under the command of C.O. Pepe and the order of K.S. Banya as well as several food finding missions being undertaken by the civilians at the camp. 

A large portion of this witness’s testimony was given in closed session. As has become standard practice in respect of closed session proceedings, the trial chamber delivered an oral ruling granting the Prosecution’s submission to proceed with a closed session in open session. The ruling was granted on the grounds that the Prosecution sought to elicit information from the witness that would likely reveal his identity to the public, hence causing a threat to the security of the witness and his family. 

Disclosure to the Defense: Alleged “trial by ambush” 
Friday’s proceedings ground to a halt shortly before midday, after the Defense launched an objection alleging that the Prosecution had intentionally omitted information given to them by Witness TF1-015. Counsel for the first accused initially raised the objection during Thursday’s proceedings, after the witness testified to his wife and children being killed by the rebels. He argued it was clear from the conduct of the Prosecutor during examination in chief that the Prosecution had already been informed of these killings, and that while the events themselves were not disputed by the Defense, a lack of disclosure in this regard was tantamount to the Prosecution conducting “a trial by ambush”. 

The allegations against the Prosecution became more weighted on Friday morning, when it became clear that the witness had given information to the Prosecution alleging the existence of SBU combatants and forced food-finding trips undertaken by civilians that had not been disclosed to the Defense. Counsel for the third accused became extremely irate, admitting that the non-disclosure “raised shackles” on his side of the room, because these omissions amounted to the intentional non-disclosure by the relevant Prosecutor of information that clearly affected the Defense’s ability to adequately cross-examine the witness. The Prosecution responded by stating that the principal evidence they were seeking to lead related to threats made to, and subsequent assault of, the witness by Captain Banya (as yet undisclosed). They argued further that the evidence in advance of that was introductory evidence that amplified the circumstances, but also admitted that they had prior knowledge of this evidence. 

The judges of the Trial Chamber ruled unanimously that the Prosecution had breached Rule 66 of the Rules regarding its disclosure to the Defense of the circumstances of the alleged arrest and mistreatment of the witness by Captain Banya and ordered that the Prosecution disclose all information in their possession relating to these events to the Defense by the close of business on Friday. Proceedings were then adjourned for the week, to give the Prosecution leave to comply with the Chamber’s order.

1.) These comments were made in response to a lengthy discussion between members of the Defense and the bench as to whether the Prosecution should be allowed to establish whether Witness TF1-071 knew certain members of the RUF high command by reading the names of those members to the witness from a list it had prepared. The Prosecution subsequently withdrew its request to ask the witness the relevant questions.    
2.) The issue of the timely disclosure of evidence to the Defense was initially raised at the status conference at the beginning of this trial session and continues to be a contentious issue between the Defense and the Prosecution. See also “Special Court Monitoring Programme Update No. 17” dated 14 January 2005, at paragraph (i) Status Conference.    

3.) See also “Special Court Monitoring Program Update No.18” dated 21 January 2005, at paragraph (iv)(d) Evidentiary dispute: introducing a chart in place of oral testimony .    

4.) By “Lunsar axis” the witness was referring to Lunsar and its surrounding villages.    

5.) According to the witness’s hearsay evidence, approximately 300 peacekeepers remained at Yengema and all senior commanders were taken to Tombodu.    

6.) See also “Special Court Monitoring Program Update No.17” dated 14 January 2005, at paragraph (iv)(b) Witness testimony - Alleged forced labour II: Diamond mining.    

7.) See “Special Court Monitoring Program Update No.18” dated 21 January 2005 at paragraph (iv)(d) Evidentiary dispute: introducing a chart in place of oral testimony.    

8.) Decision on Disclosure of Witness Statements and Cross-examination dated 16 July, 2004 (N.B.: This decision is currently not available on-line).    

9.) The court adjourned for approximately one hour and forty-five minutes to consider the submissions of counsel. Upon returning, the Presiding Judge announced that their Honours would be considering the matter over the lunch break (which was one hour and forty-five minutes long). Upon returning, his Honour judge Thompson asked learned counsel for the first accused to lay the proper legal foundation in his cross examination for chart to be submitted as evidence of a prior inconsistent statement prior to the court delivering its ruling.    
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The pace of proceedings in the RUF trial quickened considerably this week, with the prosecution more than doubling the number of witnesses it had called thus far in the last four days of the session. This change of pace was largely assisted by a tactical decision taken by the Defense to refrain entirely from cross-examining two of the witnesses called, a decision likely to have been adopted due to the sensitive nature of these witnesses’ testimony. 

Trial Chamber No.1 heard further testimony of witnesses corroborating the evidence regarding alleged attacks on civilians in the Kono district by rebel combatants in early to mid-1998. In particular, the witnesses gave crime base testimony relating to alleged acts of sexual violence, unlawful killings and physical violence, as well as the use of civilians for forced labour in the camp at Wondedu and both in and around Tombodu. 

AFRC Commanders Staf Alhaji (also known as Al Hadji Bayoh) and Savage were particularly implicated in the testimony of Witness TF1-012, supporting evidence given by Witness TF1-304 during the first week of the session [1]. The on-going implication of Alhaji and Savage in the testimony of the proceedings is particularly noteworthy, given civil society groups in Sierra Leone identified them to Human Rights Watch as mid-level commanders who they thought should be indicted by the Special Court [2]. 

Issues of disclosure continued to dominate the proceedings, with the Chamber issuing two further rulings regarding the Prosecution’s disclosure obligations to the Defense. These rulings have important implications for the nature and timing of the disclosure of material evidence during the course of the proceedings. 

And without a word or any warning, each of the first and second accused returned to the proceedings after their two-week absence [3]. The third accused, Augustine Gbao, remains absent from the proceedings and, according to informal interviews with his legal counsel, has made no mention of wanting to return.

The session ended with a total of 25 witnesses having testified in the RUF trial thus far. Due to the new six-week timetable adopted by the court and a two week break over Easter, the trial is slated to resume on 5 April 2005.

Continued testimony of Witness TF1-015
The week began with the continued testimony of Witness TF1-015. As was the case the previous week, significant portions of this witness’s testimony were given in closed session. The witness did, however, testify in open session to his arrest by RUF commander Captain Banya, due to his assisting civilians to leave the civilian camp at Wondedu. Captain Banya is alleged to have subsequently shoved a wooden board into the witness’s mouth causing the loss of several of his teeth. The witness has been permanently maimed and as a result as is unable to chew food. 

Under cross-examination, the witness gave further evidence regarding the commanders whom he alleged were “in control” of the civilian camp at Wondedu and surrounding areas in Kono during the 1998-99 period. In particular, counsel for the first accused appeared to imply that mid-level commanders were in charge of the areas where the witness was taken after his capture by the rebels in early 1998. The witness agreed that the RUF commander Colonel Rambo acted as the leader at the Sunna Mosque during the time that the witness was there in 1998, and that he later was in charge and the “top commander” of the area known as Superman’s ground for much of 1998. The witness was unable to testify to the whereabouts or responsibilities of Staf Alhaji (aka Al Hadji Bayoh) at this time, but asserted that Savage was in Tombodu, allegedly the site of the “Savage Pit” ? a large open pit housing the bodies of civilians killed in the area. This testimony further corroborates the evidence of Witness TF1-304, who previously gave evidence as to a major rebel attack occurring in this village during that time and Witness TF1-012, who testified to the “Savage water” at Tombodu junction being a body of water that people were thrown into by the rebels after being killed [4]. 

Witness profiles at a glance
Witness TF1-195. Witness TF1-195 was born in Kono town in the Kono district in 1960. She belongs to the Kono ethnic group and speaks Kono and Krio. The witness is illiterate and has not received any formal education. She worked as a petty trader before the war and was married before and during the war. She currently has four children. The witness testified in Kono with English translation. 

Witness TF1-192. Witness TF1-192 is from Bambafuindu in the Kono district. The witness speaks Krio and cannot read or write English. He testified in Krio with English translation.

Witness TF1-218. Witness TF1-218 is 46 years old and has four children. The witness has had no formal education. She testified in Limba with English translation. The witness’s voice was distorted throughout her testimony. 

Witness TF1-012. Witness TF1-012 was born in Tombodu in the Kono district. He speaks Kono and Krio and was living in Kono during the war. The witness is a farmer. The witness testified in Kono with English translation.

Testimony relating to sexual violence 

Three of the five witnesses who testified this week gave evidence regarding alleged acts of sexual violence committed by the RUF, including individual and gang rape and sexual assault in 1998. The testimony of these witnesses further corroborates that given by Witness TF1-016, who testified during the October 2004 session of the RUF trial [5]. The accused are charged with four counts of sexual violence under the amended and consolidated indictment - rape, sexual slavery (including any other form of sexual violence) and other inhumane acts, constituting crimes against humanity, and outrages upon personal dignity, a violation of Article 3 Common to the Geneva Conventions and of Additional Protocol II (War Crimes).

Perhaps the most harrowing testimony of the week was given by Witness TF1-195, who recounted being gang raped by rebel combatants on two separate occasions, the first which occurred while she was hiding in the bushes about 2.5 miles from Gandorhun and the second at Fall Road en route to Benguema Fiama. During the first incident, the witness alleged that she was threatened at gunpoint by one rebel and subsequently forced to have sex with him and two other men, each of them watching as the other men raped her. During the second incident, the witness and six other women were made to lie on the road naked as combatants raped them. She was raped twice by two different rebels, the second of whom shoved a long stick into her vagina. The witness is still suffering from pain and injury from the incident today and her husband has left her as a result of the incidents.

Witness TF1-218 and Witness TF1-192 each testified to separate incidences of civilians being forced to have sexual intercourse in public places and being subject to sexual violence. According to Witness TF1-218, civilians were captured by the rebels and taken to a house at Cookery Junction in Bumpeh, Kono district where they were stripped naked and made to watch while a married couple were forced to have sexual intercourse with each other. The witness testified to the husband being hit on the wrist with the butt of a gun and forced at gunpoint to penetrate his wife. The couple’s child was subsequently forced to wash her father’s genitals. The witness then testified to being raped by two of the combatants and subsequently shot as she fled the scene. 

Similarly, Witness TF1-192 testified to seeing a group of around 20 civilians being forced to have heterosexual sex with one another on the verandah of the chief’s house in Bambafuindu. The witness further testified to the genitals of one man and one woman being lacerated by one of the rebels with a knife. He further alleged that the damage done to the woman’s genitals precluded her from being able to have children.

Defense counsel refrained from cross-examining all three witnesses in relation to their testimony relating to sexual violence. This refrain seemed both sensitive and logical, given none of the accused were directly implicated by the witnesses and the testimony itself would likely mean the witnesses felt particularly vulnerable under scrutiny. 

Testimony relating to forced labour
Witness TF1-195 and Witness TF1-012 each testified to civilians being subjected to forced labour, although the testimony given by Witness TF1-195 was deemed inadmissible by the Chamber due to the Prosecution’s breach of its disclosure obligations to the Defense [6].

Witness TF1-012 was an errand boy for RUF commanders during the conflict and testified to incidences of forced labour that occurred in Tombodu and the surrounding bush areas in the Kono District in 1998. According to the witness, a convoy of vehicles led by Johnny Paul Koroma (dressed incognito) and commanders Mosquito, Rambo, Staf Alhaji and Issa Sesay arrived in Tombodu after the AFRC/RUF exit from Freetown. The commanders had allegedly orchestrated the capture of a large number of civilians from Freetown, Koidu and Tombodu who were being used to walk alongside the vehicles carrying goods for the combatants.

The witness also testified extensively to the RUF’s diamond mining operations in Kono at the time the Lome Peace Accord was signed (on 7 July 1999) and thereafter. According to the witness, civilians were captured from Kono, Makeni and Kabala and were forced to mine diamonds between Tombodu and Bendutu under extremely poor conditions. The mining was allegedly undertaken under the direction of Officer Med and Gebo. The witness alleged that Officer Med and Gebo were working under the command of Issa Sesay, who allegedly came to collect the diamonds himself and would visit the mines nearly every day. The witness further testified to the conditions at the mine having been extremely poor, with civilians not being given food or water during the times at which they worked. 

A significant portion of Witness TF1-195’S testimony under cross examination was given in closed session. Defense counsel continued to allege discrepancies between the witness’s vive voce testimony and his written statements to discredit the witness. At one point, the witness admitted to lying, because he feared that his identity may be revealed in the courtroom, calling into question the witness’s understanding of closed sessions and the Prosecution’s ability to request them on his behalf. Counsel for the first accused continued to attempt to establish the case that the conditions at the mines had dramatically improved when Sesay visited the mining operations from 2000 onwards.

Testimony relating to physical violence and unlawful killings
Several of the witnesses testified to alleged acts of physical violence and unlawful killings in the Kono district during 1998 this week. 

Witness TF1-192, whom the Prosecution described as “a young man”, testified to several brutal acts of violence occurring in his village in 1998. In particular, the witness recalled a Limba man and woman being killed at the village chief’s verandah. He further testified to the female civilians in the group being taken to his father’s farmhouse in the village and being subject to physical violence. The men left behind were divided into two lines and subsequently had their hand and feet amputated by three rebel commanders. The witness recalled having his right hand severed from his body by one of the rebels on this occasion. He became distraught while recalling the incident and members of the Witness and Victims Protection Unit were called upon to assist him at this time. 

Witness TF1-218 also testified to several men and women being killed after incidences of forced sexual acts had occurred in the house at Cookery Junction. In particular, she testified to finding her son covered in the blood of civilians whose bodies had fallen on him. Her son had hid on the floor under the civilians and the rebels had thought him to be dead at the time. She stated that there were more bodies of dead civilians than she was able to count, but that at least five civilians had been killed.

Neither of these three witnesses were cross-examined with regards to their testimony about these alleged incidents.

Witness TF1-012 further testified to six civilians being killed in Tombodu by RUF and AFRC combatants en route to Guinea after their removal from Freetown by ECOMOG soldiers in 1998. According to the witness, a meeting was held at Pa Fania’s compound (an elder in the town) where six civilians were killed due to their discovered allegiance to President Kabbah [7]. These killings were disputed under cross-examination, although the witness remained adamant that they had occurred. 

The witness also gave detailed testimony about the mass slaughter of civilians under the command of Savage, who was alleged to have ordered that these civilians be thrown into the “Savage water” once they were killed. This testimony further corroborates evidence given by Witness TF1-304 earlier this session. 

Testimony relating to attack at Tombodu and implications for mid-level commanders
Witness TF1-012 gave detailed testimony regarding the collaboration of RUF/AFRC commanders between 1997 and 2000. His testimony primarily centered around the RUF/AFRC withdrawal from Freetown in 1998 and the subsequent diamond mining undertaken in Kono during 1999-2000. 

The witness’s testimony pointed to Staf Alhaji and Savage as playing pivotal roles in the RUF/AFRC operations in Tombodu in 1998. According to the witness, the primary top-level commanders in the convoy exiting from Freetown based themselves in Kailahun, alleged to have been where the junta head quarters were based at this time. Savage and Alhaji, however, remained at Tombodu and were joined by commanders Superman, Gullit and Five-five. It was under these commander’s control that small boy units were ordered to burn houses in Tombodu, the alleged site of a major junta attack at this time. 

While the witness gave evidence that orders had been received from Sam Bockarie in Kailahun to proceed with the operations, the witness implied that it was Savage and Alhaji who were primarily responsible for this attack at Tombodu. His testimony once again called into question the Prosecution’s interpretation of its mandate to try those who bear the greatest responsibility for the atrocities committed during the conflict. Civil society groups in Sierra Leone have expressed frustration at the fact that Alhaji and Savage have not been indicted, given the level of their involvement in the junta operations at this time. The Prosecution has said informally that it is still considering indicting further commanders, although it has not made any indication as to who would be indicted. 

Further breaches by the Prosecution of Rule 66: Witness testimony relating to sexual violence and forced labour rendered inadmissible 

For the second time this session, Trial Chamber No.1 ruled that the Prosecution had breached Rule 66 of the Rules, after the Defense drew to the court’s attention to the fact that they had not received any disclosure in the witness statement of TF1-195 relating to the first incident of sexual violence she recounted and certain alleged incidents of forced labour undertaken by civilians near Sawoa in the Kono district. As a result, approximately 1 hour and 10 minutes of the 1 hour and 50 minutes of this witness’s testimony was rendered inadmissible and will not be considered by the Chamber. 

Counsel for the third accused was particularly concerned and alarmed by this second breach of Rule 66, given it seemed to have followed so soon after the first. He pointed to there being a potential threat to the breakdown of trust between the Defense and Prosecution, should such breaches not be reprimanded by the Chamber. The Prosecution admitted some responsibility for the lack of disclosure, although it noted that the witness had given very detailed testimony regarding alleged acts of sexual violence that had taken place on the same day and in locations very close to one another. It further reiterated that any breach of Rule 66 on its behalf was not intentional, and that it was deeply regrettable that Defense counsel would cast aspersions on the integrity of the Prosecution as a whole. 

The issue was handled sensitively by the Chamber, who ensured that the witness was not present during the proceedings in which it heard arguments from the Defense and the Prosecution and subsequently delivered its unanimous ruling relating to the inadmissibility of her testimony. 

Trial Chamber No.1 rules in favour of alleged “new” evidence in child soldier’s witness statement to be admitted 
The week ended with Trial Chamber No.1 releasing its decision regarding the oral application by counsels for the first and second accused for the exclusion of certain sections of evidentiary material in the statements of TF1-141, a former child soldier that was due to testify this session [8]. The Defense had previously argued that these sections should not be admissible on the grounds that the relevant evidentiary material included entirely new allegations against the accused and amounted to a breach by the Prosecution of its disclosure obligations [9]. They further argued that allowing for the admission of this material would amount to a violation of the rights of the accused to be adequately informed of the charges against him and to have adequate time and facilities for the preparation of his defence [10]. 

The Chamber ruled in favour of the Prosecution to allow for the admissibility of the evidence stating inter alia that, consistent with the reasoning in the case of the Prosecutor v Bagosora [11] and the Chamber’s ruling in the RUF case of 23 July 2004 [12], the disputed statements cannot be characterised as entirely new, having regard to their contents in relation to the original statements disclosed to the Defense and the basic factual allegations specified in the amended and consolidated indictment. They added further, that the allegations embodied in the respective statements taken singly or cumulatively, were not new evidence, but rather “separate and constituent different episodic events, or as it were, building blocks constituting an integral part of and connected with the same res gestae forming the factual substratum of the charges in the Indictment”. 

It is unclear whether the Chamber has deemed that the material evidence in question has to satisfy both criteria under consideration in order to be admissible (i.e. a link to both previous witness statements and the Indictment), or only one arm of the two (i.e. a link to the previous witness statements or the Indictment). If their Honours adopt the latter position, the ruling will have important implications for both sides of the bar. 

From the Prosecution’s perspective, it will allow for extensive leeway to submit witness statements to the Defense at any time before a witness testifies that significantly contradicts or adds to the statements previously submitted, provided those statements can be linked to the “factual sub-stratum” of the Indictment. From the Defense’s perspective, the ability to assess the extent to which a particular witness called by the Prosecution will testify to circumstances which implicate their client may be considerably hampered, as they may be served with a statement that has significantly changed in its content at any time before the witness testifies. This could affect both the Defense’s ability to cross-examine witnesses effectively and their ability to assess the extent and the nature of the evidence against the accused. 

In light of their Honours ruling being delivered at the end of the final week of the session, Witness TF1-141 was unable to testify this session, and shall be called upon to come back to Freetown to testify later in the year, most likely when the RUF trial resumes after the Easter break, on 5 April 2005. The witness is currently attending school and had been waiting to testify in Freetown for approximately three weeks prior to being dismissed on Monday 31 January 2005. His return in April will mean that he has to miss further time in the classroom. This highlights an on-going difficulty faced by witnesses from “up country” called in the CDF and RUF trials, whose shared trial time-table means that witnesses may, at times, have to spend lengthy periods of time awaiting their turn to testify in Freetown away from their on-going commitments in the provinces. While the court’s Witness and Victim’s Support Unit has generally been accommodating to the needs of witnesses, the reality of the trial time-table has made this difficulty almost inevitable. 

1.) See “Special Court Monitoring Program Update No.17”, dated 14 January 2005.    

2.) See in particular Human Rights Watch’s report - “Bringing Justice: the Special Court for Sierra Leone ? Accomplishments, Shortcomings and Needed Support”, September 2004, Vol.16, No 8(A) at page 19, under the heading IV.A: Limited interpretation of “Those Who Bear The Greatest Responsibility” available on-line at: http://hrw.org/reports/2004/sierraleone0904/sierraleone0904.pdf.    

3.) For further information regarding the accused decision not to attend trial, see See “Special Court Monitoring Program Update No.17”, dated 14 January 2005. Trial Chamber No.1’s ruling on the issue was also recently released on-line. See SCSL-04-15-T-305 “Ruling on the issue of the refusal of the Accused Sesay and Kallon to Appear For Their Trial” dated 19 January 2005 at http://www.sc-sl.org/RUF-decisions.html.    

4.) Supra, note 1.    

5.) See “Special Court Monitoring Program”, Update No.8 dated 22 October 2004 at Crime Base Witnesses Testimony of TF1-016. 

6.) See the section entitled “Further breaches by the Prosecution of Rule 66: Witness testimony relating to sexual violence and forced labour rendered inadmissible” in this report.    

7.) The witness alleged that the RUF/AFRC combatants (also known at that time as “soldiers”) had discovered voter ID cards which stated these civilians had voted for Kabbah.    

8.) The Chamber was mindful of the Prosecution’s response to the application and the Defense’s reply thereto. The Chamber also released an oral ruling in support of its decision to deny the admission into evidence of charts co-authored by the Prosecution and Witness TF1-071. See “Special Court Monitoring Program Update No.18” dated 14 January 2004 at Evidentiary Dispute: Introducing a Chart in Place of Testimony.   
9.) In particular, the Prosecution’s disclosure obligation under Rule 66(A)(ii) of the Rules, which governs its continuous disclosure obligation. This rule provides that the Prosecution must disclose copies of the statements of all additional prosecution witnesses whom the Prosecutor intends to call to testify not later than 60 days before the date for trial, or as otherwise ordered by a Judge of the Trial Chamber upon good cause being shown by the Prosecution.    

10.) As articulated under Article 17(4)(a) and (b) of the Statute for the Special Court for Sierra Leone.    

11.) The case against Theoneste Bagosora is currently in progress at the International Criminal Tribunal for Rwanda . See Prosecutor v. Bagosora, ICTR-98-41-T, Decision on the Admissibility of Evidence of Witness DP dated 18 November 2003 and Decision on Certification of Appeal Concerning Will-Say Statements of Witnesses DBQ,DP and DA.    

12.) This decision is not available on-line.    
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No trial proceedings were held on Monday during the transition from the RUF to the CDF trial. Judge Boutet ran a brief and efficient status conference on Tuesday morning, and the court addressed a number of technical issues, including some changes to voice distortion and closed session procedure. The prosecution reported that they had cut down further on the number of witnesses they intend to call, and it appears possible that the prosecution may bring its case to a close before the summer recess if witnesses continue to be called at the current rate. 

In contrast to the previous RUF session, the court thus far appears to be making significant progress in hearing witness testimony. The court heard from a total of four witnesses in two and a half days of trial: three crime base witnesses who testified regarding alleged Kamajor atrocities during attacks in Bo and Tongo, and one insider from the CDF “Death Squad” who chose to testify openly in view of the public gallery. His testimony focused primarily on command relationships at the CDF “Base Zero” in Talia Yawbecko in addition to his personal participation in various attacks that included looting and burning.

Status Conference 
One of the main issues addressed by the court was the status of one of the Defence Office’s duty counsel who had cross-examined a witness while standing in for counsel for the first accused during the previous trial session. Attorneys from the Office of the Principal Defender are permitted to appear in court as counsel, but the court determined in this instance that counsel had acted on behalf of the first accused, and he should therefore be removed from issues pertaining to the other two accused in order to prevent conflicts of interest. Details of the overall relationship between the Defence Office and individual defense teams are still evolving; in this case it appears that the duty counsel may become part of Norman’s team.

A revised witness list filed by the prosecution on 3 February removed 18 additional witnesses, leaving a total of 82 “core” witnesses, 42 of whom have already appeared. If no additional witnesses are added to the core list from the back-up list, it appears that 40 witnesses remain to be called by the prosecution. Judge Boutet stated that the chamber would consider extending the summer session if it appeared that the prosecution would be able to complete the list. This issue will be readdressed as the session progresses.

Judge Boutet announced that a new method of voice distortion had been introduced during the last RUF trial session, and he instructed counsel to speak into their microphones from a distance in order to avoid distorting their own voices. Although the distortion in the public gallery sometimes made testimony difficult to follow, Judge Boutet stated that the new method “seemed to be working well” [1].
The judge further stated that closed session procedure would be modified slightly in order to use courtroom time more effectively. In the past, applications for closed sessions were made during closed session and announced publicly in open session. In instances where the bench ruled in favor of continuing in closed session, the court would have to re-open the public gallery in order to make the announcement and would then move again into a closed session. Under the new system, whenever possible, all applications for closed session would be made in open session. In cases where the application would need to be made in closed session and the bench granted the application, the court would continue in closed session. After the witness’s testimony had been heard, the court would then announce their decision retroactively in open session. Although this new procedure could save considerable time, one apparent drawback is that the public gallery would not be notified about the decision for closed session until long after it had been made.

Witness profiles 

Witness TF2-006. Witness TF2-006 is the 39th witness called by the prosecution. He was born in the Bombali District and currently resides in Bo. He never attended school. The prosecution estimates that he is approximately 60 years old. He speaks Limba and Krio, and he testified in Limba.

Witness TF2-190 . Insider witness TF2-190 testified in the open as Bobor Tucker, leader of the CDF “Death Squad.” He is 37 years old and was born in Bonthe District. He worked as a diamond miner. He speaks Mende and Krio, and he testified in Krio.

Witness TF2-015 . Witness TF2-015 is the 41st witness called by the prosecution. He was born in Kabala, and he subsequently lived in Kenema and Tongo. He currently resides in Freetown. The witness is a businessman, and he testified in Krio.

Witness TF2-022 . Witness TF2-022 is the 42nd witness called by the prosecution. He is 40 years old. He is a diamond miner and petty trader, and he had a small amount of formal education. He testified in Temne.

Testimony of Witness TF2-006 

Witness TF2-006 testified that he had been a farmer, but his amputation during the war made it impossible to continue farming. The witness was in Bo at the time when the Kabbah government was overthrown. He testified that the junta soldiers occupied Bo and were eventually expelled by the Kamajors, though he could not specify when this took place [2]. His evidence focused primarily on the Kamajor attack on Bo which led to the withdrawal of junta forces. He described how civilians were caught in the midst of the attack and were surrounded by Kamajors, who were hacking people with machetes as they tried to flee to the bush. He testified that he fell down after he was hit with a stick, and a Kamajor amputated four of the fingers of his left hand with a cutlass. Some of the Kamajors allegedly commented that it would be better to kill people because they were helping the soldiers, a point which could help to establish the prosecution’s contention that the Kamajors were targeting alleged RUF/AFRC “collaborators.” The witness additionally stated that there were young men among the Kamajors who were carrying machetes and sticks, which may address the counts pertaining to the use of child soldiers. However, under cross-examination the witness was unable to estimate the ages of the young men.

Under cross-examination for the first accused, the witness explained that he did not report the incident to Kamajor authorities because “they would have killed me.” [3]He denied that he had been an AFRC sympathizer. In order to establish inconsistencies in the witness’s testimony, counsel for the first accused attempted to tender a statement allegedly taken by OTP investigators and thumb-printed by the witness. However, the bench claimed that the witness was elaborating on prior statements rather than presenting testimony which was inconsistent with a previous statement. Invoking the “principle of orality,” Judges Thompson and Boutet explained that witnesses are permitted to expand upon previous statements, and after an extended disagreement between counsel for the first accused and the bench, the bench refused to admit the statement into evidence.

Counsel for the second accused attempted to discredit the witness’s claims regarding how his fingers had been amputated by providing information obtained by his investigator that the witness may have lost his fingers in a welding accident, which the witness denied. Counsel for the third accused continued this line of questioning, claiming that the witness’s injuries were not sustained as a result of the war. The manner in which defense counsel have questioned the credibility of witnesses has proven particularly significant in the case of victim witnesses, who have on occasion become overtly distressed by vigorous allegations that they have lied to the court.

Concerns regarding possible witness harassment 
Under cross-examination by the second accused, the witness’s occupation was re-established as both a farmer and an herbalist, which was then noted by the bench. Cross-examination proceeded under this assumption, which led to an emotional exchange between the witness and counsel: the witness appeared to think that counsel was implying that he should have known how to cure himself. As the witness denied that he was an herbalist, apparently contradicting what he had previously stated, counsel for the third accused appeared to laugh. The witness became increasingly emotional, and he pointed out that counsel had also accused him of lying about how his fingers had been amputated. Judge Boutet stated that he was concerned about the harassment of witnesses, and in particular he noted that counsel’s repeated questioning on the same point contributed to these concerns. As it became apparent that the witness was sobbing, the presiding judge adjourned the court proceedings so that the psychosocial staff could tend to the witness. 

The court psychologist was present in the chamber when the proceedings resumed. Before cross-examination continued, the translator announced that he had incorrectly translated the Limba word for “farmer” as “herbalist,” as they are almost phonetically identical in their original language. After this mistranslation was noted by the chamber, Judge Boutet reprimanded counsel for the first accused for appearing to laugh at the witness, reminding him that he had told him in the past that such behavior in court was unacceptable. Lead counsel for the team later apologized to the bench on behalf of the cross-examiner, noting that “sometimes such laughter is instinctively induced, not with a view to ridiculing the witness, but as an expression of disbelief vis-a-vis the evidence.” [4]
Two rules from the Rules of Procedure and Evidence of the Special Court address the treatment of witnesses at trial, and judges are instructed to “control the manner of questioning to avoid any harassment or intimidation.” [5]However, the Rules do not provide definitions or guidance regarding what constitutes harassing or intimidating behavior, and the judges exercise their own discretion in determining when to intervene. The bench appears to be adopting a more interventionist approach to vigorous cross-examination by defense counsel, and the presiding judge adjourns the proceedings when a witness appears to be distressed. It makes a substantial difference in the approach of counsel when the judges choose to intervene, as defense counsel have shifted the tone of their questioning during cross-examination under guidance from the bench. 

Public testimony of insider witness Bobor Tucker 

Witness TF2-190 was expected to testify in closed session; however, for unspecified reasons he chose to testify in open session with the partition screen removed. The witness gave his name as Bobor Tucker, a.k.a. Jengbema, and he later established that he had been the commander of a CDF unit known as the “Death Squad.” The witness stated that he had been third accused Allieu Kondewa’s liaison officer, and his testimony sought to establish Kondewa’s involvement in directing attacks [6]. He described meetings at Talia Yawbecko, the CDF “Base Zero,” during which the three accused allegedly established attack strategies and issued orders to subordinate commanders. He described his participation in Kamajor activities in 1997 and 1998 in the Moyamba, Bo and Bonthe Districts as well as his role in obtaining arms and ammunition from Kondewa and Norman. Tucker focused on planning meetings and “situation reports” that were submitted to the accused following Kamajor attacks in order to establish the command structure within the CDF. 

Tucker claimed that he was among the first group initiated into the Kamajors by Kondewa in 1995. He testified that he went to the war front on the instructions of Moinina Fofana and others that same year. Following the AFRC coup in May 1997, Tucker described two meetings in which CDF leaders discussed possible responses to the junta takeover. The attendees decided to resist the juntas at the first meeting, which allegedly took place in Talia Yawbecko (“Base Zero”) and was attended by second accused Moinina Fofana. The second meeting was held two weeks later in Tihun Sogbini, and it was attended by third accused Allieu Kondewa. At this second meeting the attendees developed strategies for resisting the junta forces. Kondewa allegedly instructed Tucker to set up three checkpoints, and he supplied the witness with ammunition. He subsequently instructed Tucker to carry out an attack on Bo; however, Tucker’s forces did not make it to Bo because they ran out of food. After the unsuccessful Bo attack, Tucker stated that he accompanied Kondewa to Sierra Rutile in Mombimbi in order to acquire ammunition from Executive Outcomes, a private military company that had been hired by the government. Kondewa then allegedly ordered Tucker to attack Taiama, and Tucker and his group successfully captured the town. Tucker stated that there were some civilian casualties from the cross-fire between his group and the rebels. He made a situation report to Kondewa that the town was captured, but he noted that his group had not successfully captured ammunition.

Following the Taiama attack, Tucker testified that the Kamajor leadership including Kondewa, Fofana, and a commander named Kamoh Lahai Bangura met at Talia Yawbecko and decided to contact first accused Sam Hinga Norman in order to strengthen the CDF war front. Norman was in Gendema at the time, and Kondewa sent a letter and a tape recorded statement to Norman through Fofana, Bangura, and another man named Malimu Collier. Several weeks later a helicopter landed at Talia Yawbecko carrying the three men and Norman himself, among others, along with a supply of fuel, food, guns and ammunition. Kondewa, Fofana, Collier, Bangura and other “elders” at Talia Yawbecko attended a meeting with Norman. After the meeting they announced that Fofana was the Director of War, Kondewa was the High Priest, and the other elders were the War Council. Kondewa called Tucker over to meet with Norman, and he informed Norman that Tucker was a fighter that the elders personally “guaranteed.” 

At that time Tucker’s group was known as the “Death Squad.” The group was responsible for security around Base Zero, and it also participated in attacks launched by the CDF against the junta forces. After Kondewa introduced him to Norman, Tucker stated that he received attack instructions strictly from Norman thereafter. The witness described how in 1997 Norman ordered him to provide reinforcements to Kamajors based in Moyamba, and during this attack a number of civilians died in the process of being used as human shields. Tucker removed the uniforms of the enemy soldiers and brought them to Norman at Base Zero, and he supplied Norman with a situation report regarding the Moyamba attack.

Testimony regarding situation reports appeared to be a significant part of the prosecution’s efforts to establish reporting relationships within the CDF chain of command. Tucker was also asked to describe an incident when he was called to the war council for lying in a situation report: he had allegedly refused to carry out an order and then subsequently stated that the order had been carried out. The war council turned the decision over to Tucker’s commander colleagues, who apologized on his behalf to Norman and the council and recommended not punishing Tucker. Norman and the council accepted the commanders’ recommendation.

In early 1998 Norman allegedly called a meeting at Base Zero, stating that it was time to launch an attack on the junta forces who had taken towns previously occupied by the Kamajors. Norman chaired the meeting, and the witness stated that all three accused addressed the audience. Fofana told the commanders not to return to Base Zero if they had not accomplished their respective missions. Norman instructed the troops to capture all of the towns where they had been forced out by the juntas. Kondewa informed the fighters that he had transferred all of his powers to them, and they should be protected from injury.

Norman additionally gave specific orders to Tucker’s group to hold up the Bo-Koribondo highway in order to prevent junta reinforcements from coming to Koribondo. The witness described his participation in an attack on Koribondo led by Joe Tamiday and launched in February 1998; he testified that property was looted and houses were burned by the Kamajors during the attack [7]. After taking over Koribondo, Tucker then proceeded to Bo because he had heard that Kamajors had successfully occupied the town. In Bo he saw Kamajors looting from shops, and he participated in looting fuel. The juntas attacked Bo again the following day, and Tucker retreated, first to Koribondo and then to Talia. He concluded his testimony by describing a trip he made to Freetown, allegedly to receive the exiled president upon his return to Sierra Leone under Norman’s instructions, where he remained for approximately one month. During that time he stated that he retrieved cars from the SSD headquarters that had been looted during the time of the junta under orders from Sam Hinga Norman, and the cars were distributed to Kondewa and Fofana. 

Cross-Examination 
As with the previous witness, cross-examination proceeded slowly due to some procedural disagreements regarding witness statements. The judges pointed out to counsel for the first accused that he must establish the link between the witness and a statement before using it to refresh the witness’s memory. Counsel for the first accused did not appear to be disputing the various explanations of this process, which were repeated several times by the bench. However, this discussion concerning how to lay a legal foundation for a statement and what the statement can be used for during cross-examination extended beyond ten minutes [8].

Under cross-examination by counsel for the first accused, the witness explained that Norman had not been involved in fighting the Kamajor war from the beginning, but he was sent for so that the war could be fought on two fronts. As commander of the Death Squad, Tucker explained that he received instructions from Norman himself rather than from the war council. However, counsel attempted to introduce portions of the witness’s statements to court investigators in which he remarked that his group took orders directly from the war council, which seemed to contradict what he had stated in trial. When asked to explain this apparent contradiction, Tucker said that when he made the statements he was afraid because he had participated in the war. He explained that he did not feel free until the last statement he made to investigators [9]. Counsel asked whether he was admitting to lying to investigators in order to protect himself, which the witness disputed, stating “I was not telling lies. I was really afraid and when you are scared you do not know how to position yourself.” [10]The court allowed counsel to tender the portion of the statement that appeared to contradict the witness’s viva voce testimony, and it will be used to inform the bench’s assessment of the witness’s credibility.

Counsel for the second accused asked the witness to elaborate on Moinina Fofana’s speech during a meeting at Base Zero in 1998, when the three accused allegedly instructed the fighters to attack villages that had been occupied by the juntas. Tucker acknowledged that Fofana did not instruct the fighters to loot, to burn down houses, or to kill civilians, though his responses did seem to indicate that Fofana’s instructions to kill soldiers did not exempt captured soldiers. Under questioning by counsel for the third accused, Tucker stated that the task of the initiators was to immunize fighters against bullets, a point which has been corroborated by testimony from a number of witnesses from previous trial sessions. He acknowledged that the purpose of the checkpoints that Kondewa had asked him to establish was to protect the people of Talia. The witness agreed that the Kamajors fought in order to restore the legitimate government to power. He further agreed that where there was no specific order issued by an authority, commanders were able to exercise their own discretion. 

Testimony regarding physical violence and unlawful killings in Tongo 

Both the 41 st and 42 nd witnesses of the prosecution testified regarding Kamajor attacks on rebel-occupied Tongo, a diamond mining area in the Kenema District in eastern Sierra Leone. Both witnesses testified that they went to the National Diamond Mining Corporation (NDMC) headquarters, then occupied by the RUF and SLA soldiers, during the Kamajor invasion of Tongo in November of 1997. Witness TF2-015 described how he was shot in the stomach and cut on the back of his neck by Kamajors in the course of witnessing a number of civilian deaths in and around Tongo. Witness TF2-022 testified that he saw Kamajors hacking people to death in Tongo Field and at checkpoints set up outside of Tongo en route to Kenema. Testimony of both witnesses implicitly and explicitly addressed the issue of suspected civilian collaboration with the rebels, particularly since Tongo was regarded by the Kamajors as a rebel stronghold at the time of the alleged events. In sum, this testimony appeared to address a number of counts from the indictment: in particular, unlawful killings (counts 1 and 2), physical violence (counts 3 and 4), looting and burning (count 5), and terrorizing the civilian population and collective punishments (counts 6 and 7).

Witness TF2-015
Witness TF2-015 testified that he was shot in the stomach during a Kamajor attack while attempting to flee to the NDMC headquarters. Upon arriving at the headquarters, the witness stated that the Kamajors divided people into two lines and fired into the lines, and a number of people were killed [11]. The remaining people were taken approximately two miles away to Bumie, where they were separated based upon their gender. The Kamajors removed five more people from the group of men and shot them. The remaining men were asked to carry loads for the Kamajors, but the witness refrained because he was injured from the gunshot wound to his stomach. He fled for the bush and was eventually recaptured by Kamajors and instructed to walk toward Kenema with a group of fifteen other civilians. The group was ambushed en route to Kenema by a different group of Kamajors and taken to Kamboma, where they joined other captured groups and were placed into two lines. The Kamajors allegedly began shooting people, and when only eight people remained, a commanding officer instructed the Kamajors to save their ammunition and use their knives instead. The witness testified that he was struck on the back of his neck with a knife and rolled onto a pile of corpses. He was discovered an hour later by a group of rebels who were checking the corpses, including one SLA soldier who was born in the same town as the witness. The officer wrapped the witness’s neck and accompanied him to the Kenema hospital. Direct examination of the witness concluded with the witness showing the scar on his neck to the bench.

Counsel for the first accused established that Tongo had been a rebel stronghold at the time of the attack, and the NDMC was a diamond mining operation that was being run by the RUF. There was no cross-examination by counsel for the second accused, and counsel for the third accused focused on why the witness did not make a report of the alleged incidents to a Kamajor authority. This continuing line of cross-examination seemed to upset the witness, who stated that “they wanted to kill me; how would I report to them again?” [12]Counsel further questioned whether the witness made a report of the incident one year later, when he returned to Kenema after the Kamajors had dispersed. The witness reiterated that he was afraid of approaching a Kamajor. 

Witness TF2-022

Witness TF2-022 stated that following the overthrow of the Kabbah government in May 1997, the Kamajors were present in Tongo Field in order to guard its residents against the rebels. After three months, the RUF rebels and SLA forces arrived in Tongo Field. They attacked the town and established a mining operation there, which they continued from August until November of 1997. At the time of the Kamajor attack in November, the witness said he was instructed to flee to the NDMC headquarters by an SLA soldier, where he encountered rebels and Kamajors engaged in combat. The RUF and SLA eventually dispersed, and the witness stated that he saw a Kamajor hacking two people with a cutlass. He stayed in Tongo Field overnight and awoke to a number of corpses in the field. That morning he witnessed the Kamajors hack a group of approximately 20 captured soldiers to death, including four women who the Kamajors claimed were soldiers’ wives and one man that the witness knew personally as an SLA soldier from Tongo [13]. A Kamajor commanding officer informed the remaining civilians that the Kamajors had been in the bush and had been receiving arms and ammunition from Sam Hinga Norman. 

According to the witness, one Kamajor then ordered the civilians to leave Tongo Field. As a large group of people began to leave, another Kamajor commanded his men to fire on the crowd, and some people were struck by stray bullets. A third Kamajor ordered a ceasefire. The witness saw that a man standing near him had been hit, and as he was struggling a Kamajor approached him and struck him on the back with a machete.

The witness described further incidents at various checkpoints that had been set up by the Kamajors along the road to Kenema. The witness testified that Kamajors were taking bags from people, and when they found items that were apparently linked to SLA soldiers, they would hack the person to death. The witness described two such incidents in which he allegedly witnessed this while waiting in line at checkpoints. One man had a photograph of a soldier in his bag, and a Kamajor showed it to the crowd and told them that the man was an SLA sympathizer. Despite his objections, the man was taken to the side of the road and hacked to death. At a second checkpoint a Kamajor found a wallet that resembled the SLA military fatigue print; its owner was accused of being a soldier and was also hacked to death. The witness stated that he recognized the first man from town and knew the name of the second man who had been killed.

The prosecution prompted the witness to relate why he thought the Kamajors had killed people at the NDMC headquarters. The witness stated that Kamajors had told the remaining civilians that a local SLA soldier from Tongo had killed some Kamajors, and they were coming to retaliate. Defense objections to this question as hearsay were overruled by the bench, who pointed out that the court is operating under a principle of flexible admissibility.

Despite the fact that their client was the only accused who had been directly mentioned in this testimony, counsel for the first accused did not question the witness. Counsel for the second accused focused on obtaining testimony that would demonstrate a lack of communication within the Kamajor command structure. In particular, he noted how Kamajors gave conflicting orders to people at the NDMC headquarters, and there were many different groups of Kamajors with many commanders. Counsel for the third accused asked the witness if he was called to identify the body of the SLA soldier whom he had known, and when the witness replied that he had not, counsel put it to the witness that he was not asked to identify the body because no such killing had taken place. He further contended that the two deaths at the checkpoints had not happened, stating to the witness that they “are nothing but figments of your imagination.” [14]Continuing his line of cross-examination from the previous witness, counsel then asked if the witness had reported the deaths to any Kamajor authority. The witness responded that there was no chance for him to report it.

The bench’s approach to witness statements 

Following cross-examination, counsel for the second accused sought clarification about the bench’s policy towards witness statements. Counsel noted that he was from a civil law jurisdiction, where it can be safely assumed that judges will have read witness statements before the witness appears at trial. All three judges responded that they do not read witness statements as a matter of policy, and the statements will not be considered at all for the purposes of producing a judgment except for the portions that have been tendered as evidence. Judge Thompson argued that this position is consistent with the principle of orality, and it enables him to attend proceedings with “a clearly open mind.” [15]Presiding Judge Itoe added that “I do not think as judges we want to pollute our minds with what has happened with investigators,” or what he later referred to as “extra-judicial evidence.” The bench further stated that it will not consider witness statements after a witness has appeared to testify; it will only read the portions of statements that have been submitted as evidence when rendering a decision. 

Courtroom demeanor 

Regulating courtroom demeanor appears to be an evolving process for the trial chamber. The Rules of Procedure and Evidence do not provide specific guidance for behavior at trial, and it is within the discretion of the judges to choose whether to intervene in the conduct of counsel. Certain questions that have been put to witnesses under cross examination by defense counsel have appeared to disturb them on a number of occasions, including extensive questioning of victims regarding why they did not report atrocities, or allegations that victims were lying to the court about the cause of their injuries. The court is in the difficult position of needing to strike a balance between the rights of the accused, which includes the ability of defense counsel to fully cross-examine witnesses, and the well-being of the witnesses, particularly those who are victims.

As described above, Judge Boutet commented earlier this week when a member of one of the defense teams seemed to be laughing at a witness. The bench has intervened before when either prosecution or defense counsel have cut off witnesses, and this week Judge Boutet admonished counsel for the third accused to let the witness fully answer his questions. However, following a second related intervention by the judge, counsel for the third accused asked for an adjournment of proceedings until the following day. When prompted to give a reason for his request, he stated that he could not represent his client to the best of his ability under the circumstances, though he did not elaborate on the nature of the circumstances. The presiding judge rejected the request for an adjournment, but he did permit a short break to allow counsel time to “recompose” himself, as it appeared that he had asked for the adjournment out of frustration. Upon resuming, the presiding judge stated that he hoped counsel had rediscovered his “nice mood.” At the close of his cross-examination, counsel apologized for his behavior. 

Extraneous commentary, particularly when it is directed personally at a witness, appears to be another area of courtroom behavior that is open to interpretation and control by the bench. After the presiding judge noted that Bobor Tucker appeared to be distressed after recounting the death of his colleague, counsel for the third accused remarked that “maybe he needs a more relaxing chair, an armchair where he can relax and speak the truth and nothing but the truth.” [16]While such comments may add a casual element to the proceedings, they could be construed as excessively casual given the gravity of the court’s task and the sensitivity of some of the witnesses.

1.) See Report 17 for a description of the new voice distortion mechanism and its impact on accessibility of proceedings.    

2.) According to the Indictment at paragraph 24(c), the Kamajors attacked Bo in January or February of 1998. This witness’s testimony could be seen to address Counts 3 and 4 (physical violence and mental suffering) as well as Counts 6 and 7 (terrorizing the civilian population and collective punishments).    

3.) Cross-examination of Witness TF2-006 by counsel for Sam Hinga Norman before Trial Chamber I, 9 February 2005.    

4.) Testimony of Witness TF2-006 before Trial Chamber I, 9 February 2005.    

5.) Rule 75 (C) of the Rules of Procedure and Evidence. Rule 90 (F) further states that the Chamber “shall exercise control over the mode and order of interrogating witnesses and presenting evidence so as to: i. Make the interrogation and presentation effective for the ascertainment of the truth; and ii. Avoid the wasting of time.”    

6.) The CDF indictment of 5 February 2004 alleges that Kondewa “frequently led or directed operations and had direct command authority over units within the CDF responsible for carrying out special missions.”    

7.) Paragraph 24(c) of the indictment states that Kamajor attacks on Koribondo and Bo took place in January or February 1998, and the attacks involved burning, looting, and destroying property. These alleged events fall under Count 5 (pillage), a violation of Common Article 3 of the 1949 Geneva Conventions.    

8.) The judges pointed out that witness statements can be introduced at trial either to establish inconsistencies with live testimony or to refresh a witness’s memory. During the previous cross-examination by Norman’s team, counsel for the first accused had attempted to use the witness statement to establish that the witness had embellished his testimony, which the bench argued was not a permissible use of witness statements, as elaboration upon previous statements is allowed as long as there are no inconsistencies.    

9.) At the time of his May 2003 statement to the investigators, Sam Hinga Norman had already been indicted. Kondewa and Fofana were both indicted in June of 2003.    

10.) Cross-examination of Witness TF2-190, Bobor Tucker, by counsel for Sam Hinga Norman before Trial Chamber I, 10 February 2005.    

11.) Paragraph 24 (a) of the CDF indictment states that “Kamajors screened the civilians and those identified as “Collaborators,” along with any captured enemy combatants, were unlawfully killed.”    

12.) Cross-examination of Witness TF2-015 by counsel for Sam Hinga Norman before Trial Chamber I, 11 February 2005.    

13.) Under Counts 1 and 2 (unlawful killings), the Indictment specifies that “Kamajors unlawfully killed an unknown number of civilians and captured enemy combatants.”    

14.) Testimony of Witness TF2-022 before Trial Chamber I, 11 February 2005.    

15.) Proceedings before Trial Chamber I, 11 February 2005.    

16.) Testimony of Witness TF2-190, Bobor Tucker, before Trial Chamber I, 10 February 2005.    
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The chamber heard from five more witnesses in the CDF trial this week, three crime base witnesses and two insiders, bringing the total number of witnesses heard thus far in the prosecution’s case to 47. Alleged targeting of suspected AFRC and RUF collaborators was an important theme at trial this week: two of the Tongo crime base witnesses testified about targeted killings of civilians from particular tribes, and a third gave evidence about unlawful killings of police officers during the February 1998 invasion of Bo. Since the court ruled that hearing his testimony in public might reveal his identity, one insider witness was the first to testify in closed session during the fourth CDF trial period. Another insider witness gave evidence regarding his position as secretary of the CDF war council, and he testified with the standard protective measures in place. Corroborating evidence given by war council insider TF2-008 during the third trial session, this witness indicated that the three accused had greater authority within the CDF command structure than the war council. 

The prosecution’s case appears to be on track to rest within the next trial session. The prosecution has cut back considerably on the number of closed session applications it has brought, and the chamber as a whole appears to be working on ways of hearing testimony without going into closed session, including entering names and places into evidence through submitting written exhibits rather than orally. Although the first and second accused are still refusing to attend trial, third accused Allieu Kondewa made an appearance in the courtroom on both Monday and Tuesday of this past week. 

Witness profiles 

Witness TF2-035. Witness TF2-035 is the 43rd witness called by the prosecution. He is 45 years old and was born in Kabala in the Koinadugu District. He currently resides in Tongo Field. He is a farmer with two wives and five children, and he did not attend school. He testified in Krio. 

Witness TF2-001 . Witness TF2-001 is 47 years old and was born in the Bo District. He is a police officer, and he works in the criminal investigations department. He has been a member of the police for 27 years and has worked as an investigator for 12 years. He is married with 11 children. He testified in Krio. 

Witness TF2-005 . Insider witness TF2-005 was a member of the CDF leadership structure. The entirety of his testimony was delivered in closed session to ensure that his identity would not be disclosed, as he was well known due to the positions he held in his community. He testified in English. 

Witness TF2-222. Insider witness TF2-222 is 53 years old and was born in Segbwema in the Kailaun District. He functioned as the secretary of the CDF war council in late 1997 and early 1998. He works as a teacher and a farmer, and he is married with five children. He speaks Krio and English, and he testified in English. 

Witness TF2-027. Witness TF2-027 is the 47 th witness called by the prosecution. He is 53 years old and was born in Kandeyama village in the Bo District. He currently resides in Tongo Field. He is a miner and a farmer, and he has two wives and 13 children. He speaks Mende and Krio, and he testified in Krio. 

Testimony of Witness TF2-035 regarding lootings and killings in Tongo 
Testimony from Witness TF2-035 built upon previous evidence heard last week concerning alleged Kamajor attacks in Tongo Field. The witness’s testimony focused on three main events: the looting of civilian property by Kamajors in Tongo, unlawful killings of approximately 150 people selected by tribal affiliation at a Kamajor checkpoint, and the witness’s own injuries sustained when he was shot by a young boy under orders from a Kamajor commander. Although there are no charges of genocide brought in the Special Court, according to this witness tribal affiliations played a role in the selection of Kamajor victims [1].

The witness testified that Kamajors were present in Tongo Field following the overthrow of the Kabbah regime in May 1997, but the AFRC juntas entered Tongo approximately two months later and the Kamajors fled to the bush. They subsequently launched a counter-attack on the juntas during the dry season. The witness fled for Kenema with other civilians during the attack, but they were stopped at an AFRC checkpoint along the way. While the group of over one thousand civilians was waiting at the checkpoint, the AFRC soldiers fled as the Kamajors arrived. Commander Keikula Kamagboty instructed the civilians to go to Panguma, but as the group reached Telama they were stopped and their property was searched. Kamajors confiscated civilian property and instructed the group to stand up and form two lines according to their tribal affiliations. The witness did not stand up, and when he was asked for his tribe, he lied and stated that he was Madingo. 

According to the witness, Limbas, Temnes and Lokos formed one line of approximately 150 men, and they were taken a short distance away. The Kamajor commander passed an order that they should be killed, and the witness alleged that a group of approximately 30 Kamajors hacked them to death with cutlasses. One man’s stomach was slit and his entrails were placed in a bucket. The remaining civilians were escorted to the hospital in Panguma. Upon their arrival, overall commander BJK Sei wrote a letter that he subsequently read aloud to the crowd. The letter allegedly stated that the Kamajors would try to capture Tongo again, and they would kill everyone they found there. Sei gave the letter to the imam of Tongo Field and instructed him to deliver it to Tongo. This detail bears upon allegations that Kamajors identified suspected collaborators based upon the location of civilians: occupants of suspected RUF/AFRC strongholds were deemed collaborators and targeted as enemies of the CDF. 

The witness stated that he was recognized by another Kamajor commanding officer, who asked BJK Sei to allow the witness to leave Panguma in his company. The witness stated that he knew this officer, and they departed together for the village of Kuthuma. While later in Ngiehun in the company of this commander, the witness was approached by Commander Kamagboty and asked if he was the same man who had been captured in Tongo. The witness said that he was, and he responded that he was Limba when he was asked for his tribal affiliation. Commander Kamagboty turned the witness over to a young boy who he referred to as “Small Hunter,” and he gave the boy a bullet and ordered him to kill the witness. The boy took the witness a short distance away and shot him in his shoulder; although he was injured, the witness subsequently escaped into the bush. He managed to bind himself enough to stop the bleeding and return to Tongo. The witness claims that he still has a bullet lodged in his body, and at the close of his testimony the witness showed a number of scars on his shoulder to both the prosecution and the defense.

Defense counsel attempted to establish discrepancies between the witness’s written statements to investigators and his viva voce testimony. In particular, counsel drew from an investigator’s statement to contest the witness’s claim that he had lied about his tribal affiliation by reading from the statement that “I was lucky as nobody asked me for my tribe.” The witness denied that he said this, which precipitated an exchange between the bench and defense counsel regarding what course of action to take when a witness has denied making a claim which appears in a signed or thumb-printed statement. The bench concluded that it will not call the investigators in to court each time this situation arises, but it will allow statements to be admitted into evidence for the purpose of establishing a discrepancy.

Identity disclosure and interventions during cross-examination 
Protective measures were inadvertently breached this past week when a prosecutor disclosed a witness’s last name during direct examination. At one point during the course of his testimony, the witness spoke about himself in the third person using his last name. The prosecutor asked the witness to tell the court who the witness was referring to, and the witness responded “myself.” As a result of this, the witness’s last name was established publicly. Defense counsel for the third accused interjected that there were protective measures for the witness, and the bench reminded the prosecutor to proceed with caution. 

The bench appears to be continuing to intervene more actively in cross-examination of victim witnesses. With this witness, counsel for first accused expressed disbelief that “whilst in fear for your life, Mr. Witness, you had time to watch the killing of these 150 civilians.” As has become a fairly regular tactic of cross-examination with some of the defense counsel, counsel for the first accused further alleged that the witness was not telling the truth to the tribunal; Judge Thompson intervened and stated that he ought not make blanket allegations about the entirety of the witness’s testimony. Judge Boutet also expressed concern with the breadth of counsel’s allegation, and he asked counsel if he was suggesting that the witness had not been injured. When counsel clarified that he believed the witness was lying about his injury, the witness responded “I would like you to come and look at my body; that is proof.” Counsel for the second accused was concerned with determining whether there was any information about the killings in Tongo Field that had appeared in the local press, or whether any of the residents of Tongo Field spoke about the killings, and in the course of his cross-examination he stated “I am trying to understand why there have been no memorial services in town, why never anybody speaks about this.” Judge Boutet apparently found this statement argumentative, and he noted that “it is fine to ask questions, but I don’t think you should be arguing with the witness.” The witness appeared to take matters into his own hands when there was some confusion regarding how he could have been shot multiple times with one bullet; he addressed the chamber by stating that “all of you understand what a cartridge gun is; you just want to disturb me.”

Testimony of Witness TF2-001 regarding killings in Bo
Testimony moved from the November 1997 invasion in Tongo to events which allegedly transpired in Bo in February of 1998. Last week the court heard testimony regarding alleged attacks on civilians in Bo when Witness TF2-006 gave evidence about the amputation of his fingers by a group of Kamajors. Witness TF2-001 focused on the specific targeting of police officers during the Bo attack. Additional testimony from this witness concerned alleged looting, mistreatment of civilians, and unlawful killings. 

The witness was a police officer in Bo, and he worked in the Criminal Investigations Division. When he reported for duty on 15 February 1998, he heard that the juntas had apparently withdrawn from Bo town and their whereabouts were unknown. He was instructed to go to the brigade headquarters to investigate, and upon arriving there he noted that all of the junta soldiers had disappeared. When he returned to the police station he was informed that the Kamajors were en route to Bo, and he was instructed to take down the names of Kamajors as they entered the town. The witness estimated that approximately 2,000 Kamajors came from the Kenema direction and were registered at the eastern police station where the witness was posted; the police headquarters registered an additional 15,000 Kamajors. Upon arriving in Bo, the Kamajors asked the police to turn over their ammunition. After one police officer was beaten by the Kamajors when he could not supply them with ammunition, the witness left for his house. 

The witness stated that when he returned to his house he discovered two groups of Kamajors stealing his property. When he told them to stop, they struck him with a gun and threatened to kill him. The witness later saw a group of Kamajors shoot and kill his friend Freeman, who was also in the Bo police. The witness fled to the bush after the killing, and he returned to town the following day to search for his family. That day from his veranda he witnessed the Kamajors hack a police sub-inspector to death approximately two hundred yards away from him, and he fled his house when he heard that the Kamajors knew a police officer was living there. He narrowly escaped several encounters with Kamajors and fled to the bush, where they searched for him for some time before eventually retreating. The witness joined a crowd of people heading in the direction of Kenema, but he was stopped at a checkpoint entering Fobu village. A man at the checkpoint accused him of being a soldier, and he was taken to the back of a house, where he was told to remove his clothing and lie on the ground with four other individuals. The witness and the other two men and women were accused of being soldiers, and the Kamajors joked that they should teach them how to “parade.” During this “parade” the group of Kamajors allegedly walked over the stomachs of the five people while they were lying on the ground, and when one woman sat up in pain, she was shot at close range and taken away behind the house. The witness testified that he later saw one of the Kamajors carrying what appeared to be the woman’s heart in the palm of his hand. 

The witness was released some hours later after another group of Kamajor led by his brother approached. His brother verified that the witness was not a soldier, and he told him to go to Ngelahun to avoid further harassment, where the witness remained for two months. He returned to Bo town in April, and shortly thereafter he was ordered by the chief of police to participate in a police parade. The parade was attended by a number of Kamajor leaders, including all three accused. The witness stated that after the chief of police reported the number of remaining officers in Bo to Chief Hinga Norman, Norman stated that he had been deceived: he had heard that all of the policemen in Bo had been killed and their barracks had been burned, and yet there were still 150 of them parading. The witness stated that the police officers dispersed in anger when they heard that Norman had wanted them to be killed. 

Under counts one and two of the indictment, the prosecution charges the accused with responsibility for the unlawful killings of Sierra Leone police officers “on or about 15 February 1998, at or near Kenema.” [2]The evidence given by this witness began with events which transpired on 15 February 1998, and while the indictment does not specifically mention the targeting of police officers in Bo town, it is likely that this witness’s testimony is meant to support allegations regarding broader targeting of suspected collaborators, including members of the Sierra Leonean police. 

Procedural aspects of closed session testimony 

The 45th witness of the prosecution, a CDF insider, was heard entirely in closed session. By order of the court, monitors are restricted to reporting solely on the procedural aspects of closed session testimony without addressing the substance. Two noteworthy procedural developments include i) the defense’s attempt to challenge the application for closed session on the grounds that the security situation had changed in Sierra Leone, and ii) the status of the Truth and Reconciliation Commission report as aid for cross-examination. 

The fact that the Presiding Judge advised the public gallery to stay out for the rest of the day when the prosecution announced its application could be read as if a decision in support of that application had already been made; however, the Presiding Judge added that he did not think it would be appropriate to ask the gallery to leave and return if the bench could not guarantee that the court would be resuming in open session. Procedure for closed session applications is still unsettled, and the court is still attempting to strike a balance between public involvement and judicial expediency. 

Although Judge Boutet had stated at the status conference that applications for closed sessions should be made in open session to whatever extent possible, the court moved into closed session to consider the prosecution’s application. Counsel for the first accused opposed the application, stating that the situation in Sierra Leone has changed since the Court granted the prosecution’s motion regarding protective measures in June [3]. In particular, counsel argued that there was improved security in Sierra Leone in addition to a functioning police force, and there was no evidence thus far that a court witness’s physical safety has been threatened. Building on this argument, counsel for the second accused noted that a prominent insider had chosen to testify publicly the previous week in open court [4]. He added that his team relies heavily on its defense investigator, whose exclusion from closed session could potentially compromise their defense. Finally, counsel argued that none of the three conditions of Rule 79 (A) governing closed sessions had been met in this case [5]. Counsel for the third accused reiterated this argument about Rule 79 (A), which was discussed in greater detail in the prosecution’s response. 

Regarding the charge by counsel for the first accused that no witnesses have yet suffered any harm, the prosecution responded that the court ought not wait for a witness’s security to be breached before it reacts. This statement appeared to be in line with a November ruling rejecting efforts by the defense to modify protective measures, in which the bench noted that “it may well be that witnesses have been free from retaliation due to the mechanism of protective measures.” [6]The prosecution also engaged in a close reading of Rule 79(A), noting that the disjunctive “or” requires only one of the three conditions to be met, and the instant case fell under the second condition of “protecting the privacy of persons, as in cases of sexual offences or cases involving minors.” The prosecution argued further that cases of sexual offences and minors served merely as examples of instances where privacy should be protected, and the category should be construed broadly to include the case at issue. 

The chamber returned briefly to open session to announce the reasons for its ruling in public, as is required under Rule 79(B). No members of the public were present for the ruling. The bench ruled unanimously in favor of the prosecution, stating that the witness was well-known due to positions he held in his community, and if his evidence was heard publicly it could compromise his own safety and the safety of his family. Presiding Judge Itoe added that the investigator for the second defense team would be precluded from attending closed session until the pending motion filed by defense teams on this matter had been decided [7].

During closed session the court further addressed the issue of introducing findings of the Truth and Reconciliation Commission as an aid for cross-examination. This issue was fairly contentious given the complex relationship between the Court and the TRC, and both the bench and the prosecution noted that it is not the role of the court or of the witness to assess the findings of the TRC [8]. However, defense counsel for the second accused was ultimately permitted to read a portion of the report into the court record and asked whether the witness agreed with it.

Testimony of Witness TF2-222 regarding the CDF War Council 
The 46th witness of the prosecution was a 53 year old farmer and teacher from the Kailahun district. His testimony centered in particular on the establishment of the CDF war council and his brief role as its secretary. As with previous witnesses from the war council, this witness stressed that the accused were not answerable to the war council, and his testimony particularly highlighted first accused Sam Hinga Norman’s authority in making command decisions. 

The witness testified that he was in church in Daru on 25 May 1997, the day of the AFRC takeover. The congregation heard gunshots in the town, and when the witness went to check his house he found that his kitchen had been destroyed, and his house was surrounded by SLA soldiers who accused him of mocking them in a satirical play he had written about the conflict in Sierra Leone. Approximately one month later he went with his wife to Jojoima, also in the Kailahun district. Some RUF soldiers approached him while he was there and informed him that Sam “Mosquito” Bockarie wanted to see him. The witness had taught Bockarie in school, and Bockarie was allegedly interested in recruiting the witness to join his government. The witness told the RUF soldiers that he would come the following day, but he escaped and fled to Liberia in late September of 1997, where he met General Mohamed Wan of ECOMOG. Approximately one month later he met first accused Sam Hinga Norman while staying at Ricks Institute outside of Monrovia. The witness stated that Norman was there in an effort to bring together Sierra Leoneans who wanted to “gang up and get rid of the carnage in the country”; the witness expressed interest in helping him, and in November they traveled together by helicopter to Base Zero. In the end of November he was initiated into the Kamajor society by third accused Allieu Kondewa; he elaborated that he wanted to fight and he could not attend meetings at the base if he was not initiated. 

Command structure and the CDF War Council 
Significantly, the witness stated that the organization at that time did not seem to have an effective command and control: “everybody was a commander. Even the initiators served as commanders.” He elaborated that he was surprised to find that despite Moinina Fofana’s title, the Director of War was more concerned with logistical issues than with troop deployment. Corroborating testimony from Bobor Tucker last week about Kondewa’s involvement in directing attacks, the witness stated that Kondewa deployed troops to Koribondo and other locations. He further stated that people who could command ten or fifteen men would deploy them where they wanted to. In response to this disarray, the witness stated that he and a number of others proposed the idea of a war council to Chief Hinga Norman. According to the witness, the proposal for the war council submitted to Norman described it as a committee that would ensure that there was proper command and control rather than “random operations.” The war council was composed of chairman William Quee, vice chairman Alhaji Daramy Rogers, Norman as the “consultant and resource person,” George Jambawai and Vandy Soka representing the east, M.S. Dumbuya representing the north, Tejan Sankoh and Charles Corker representing the south, and the witness himself as the secretary, with the assistance of Hashim Kallon. Norman himself directly appointed three additional people, who had occupied their posts before the war council was established: Moinina Fofana as the Director of War, Allieu Kondewa as the High Priest, and Francis Lumeh as the Director of Logistics. 

The witness remained in Talia until March of 1998, and the war council was dissolved in April. Under cross-examination he stated that he had acted as secretary for about three weeks. His role included taking minutes of the meetings and sending the completed minutes to Norman. According to the witness, he recommended that the CDF structure should include an initiators’ wing, a fighting wing, and an administrative wing, but such proposals were rejected by Norman. The council did not have the effect envisioned by its members: the witness claimed that no real authority was vested in the war council. The witness stated that he thought Norman was “not interested in having an effective structure put in place,” and he noted that proposals made by the council to Norman were thwarted or sidelined. 

Operation Black December 
The witness was present for a planning meeting around the 10 th of December in 1997 concerning the launch of “Operation Black December,” where Kamajors blocked major roads in the southern and eastern provinces. Norman announced that people who had not moved away from RUF strongholds would have to be prepared to suffer. If they were found in RUF strongholds, people would be treated as juntas or collaborators. Corroborating evidence from Bobor Tucker and others, the witness noted that Vanjawai was taken to Base Zero by the Death Squad, and he stated during cross-examination that he had later learned that Vanjawai underwent a trial, though he did not know the details. During cross-examination the witness also clarified that the planning meeting for Operation Black December was the only meeting he attended: members from the war council were generally excluded from meetings where instructions and strategy briefings were given to commanders. 

Tongo operation: intent to kill captured enemy combatants 
The witness further testified regarding remarks allegedly made by Norman regarding the strategy of the CDF. According to the witness, Norman stated that the outcome of the Kamajor attack on Tongo would determine who would win the war., and he additionally remarked that there was no place to keep captured enemies or collaborators. The witness paraphrased Norman’s address roughly as follows: the international community is condemning human rights abuses, and the fighters should take care of “human left” abuses. Norman elaborated that any captured junta should have his left hand chopped off instead of wasting a bullet, which he explained would send a signal to any group that would want to seize power through the barrel of a gun. Norman further instructed that no houses of the juntas should be spared, and Fofana allegedly stated that any commander failing to perform accordingly should kill himself. Kondewa allegedly remarked that a rebel is a rebel, and the CDF was not interested in any rebel surrender. 

The witness testified that the vice chairman of the war council called a second meeting to evaluate the orders given by the three accused. In particular, Rogers allegedly pointed out that if the CDF took the same line of operations as the juntas, it would foster a vicious cycle. 

Under cross-examination the witness stated some of the rules of the Kamajors, including the command to avoid looting and the command not to kill civilians. He further stated that the rebels mixed with the civilian population, which made it difficult to distinguish between a rebel and a civilian, and he agreed with counsel that the RUF and AFRC were engaging in a “very savage war.” He further established that could take up to five days to transmit information about events in Tongo to Talia. Defense counsel appeared to be attempting to establish that the command was operating with little information about extended Kamajor activities in outlying areas. 

Testimony of Witness TF2-027 regarding killings in Tongo 
The testimony of TF2-027 built on previous testimony of two witnesses from last week along with Witness TF2-035 heard this week regarding atrocities allegedly committed in Tongo Field during Kamajor attacks. The witness stated that the Sierra Leone police were in charge of security in Tongo until August of 1997, at which point the AFRC took over. They organized mining activities there and forced the civilians to participate. In November or December of 1997 the Kamajors attacked Tongo, but their attack was unsuccessful and they subsequently withdrew. The witness also stated that he had heard about additional Kamajor activity related to the group called Black December over the BBC radio. As with witnesses TF2-015 and TF2-022 from last week, this witness stated that the AFRC instructed all of the civilians to go to the NDMC headquarters during Kamajor attacks. Many of the civilians went, but the witness himself stated that he did not go. The witness explained that he watched a line of Kamajors pass and continue on to the headquarters, after which he heard shots fired from that direction. He later went to investigate with a large group of people, and he stated that he saw approximately 30 to 40 corpses near the entrance to the headquarters. Kamajor commander BJK Sei, who had figured in the testimony of Witness TF2-035 earlier this week, arrived shortly thereafter with another group of Kamajors, including his deputy Siaka Lahai. The following day Sei ordered to have the corpses buried by civilians from the town. The witness saw several more corpses in Tongo town, including the bodies of two people that he claimed he had known. 

Crime base testimony pertaining to Tongo thus far has focused on the alleged mass killing of suspected collaborators at the NDMC headquarters. It is anticipated that the prosecution will call more witnesses from this crime base in the following weeks. 

1.) In December of 2004, Witness TF2-057 described how Limbas, Lokos, and Temnes were targeted by the Kamajors, but the bench asked the prosecutor to move on from that area of questioning because no genocide charges were brought. During the testimony of Witness TF2-067, the witness also included details about his tribal affiliation and its role in the alleged events he testified to. When defense counsel objected to the questioning, stating that there were no charges of genocide in the indictment, the objection was overruled by the bench, but the prosecution was told to proceed “with caution.” See Special Court Monitoring Program Update No. 15.    

2.) 5 February 2004 Indictment, paragraph 25(c).    
3.) Decision on Prosecution Motion for Modification of Protective Measures, 8 June 2004. The defense had attempted to modify protective measures in a motion filed in late September, and in a ruling issued on 18 November 2004, the court stated that the defense would need to present “evidence capable of demonstrating on a preponderance of probabilities that the witness is no longer in need of such protection.”    

4.) See Report 20 regarding testimony of Witness TF2-190, Bobor Tucker, commander of the “Death Squad,” who testified on 10 February 2005.    

5.) 79(A) states that “The Trial Chamber may order that the press and the public be excluded from all or part of the proceedings for reasons of: i. national security; or ii. protecting the privacy of persons, as in cases of sexual offences or cases involving minors; or iii. protecting the interest of justice from prejudicial publicity.”    

6.) Ruling on Motion for Modification of Protective Measures for Witnesses, 18 November 2004.    

7.) Since this time, on 28 February 2005 the bench ruled that one investigator from the Defense Team may be present in closed session hearings.    

8.) On 29 October 2003, the Court ruled that Sam Hinga Norman would not be permitted to testify before the Truth and Reconciliation Commission.    

	Special Court Monitoring Program Update #23 Trial Chamber I - CDF Trial  25 February 2005 

	by Michelle Staggs, Senior Researcher

Witness profiles at a glance  Direct evidence against the first accused: attack at Zimmi and rules of combat Attacks at Tongo Field in 1997 and 1998 Attacks in the surrounding villages  Challenges faced in the investigative process: witness denies attending interview Defense counsels seek leave from proceedings and review of trial time-table  Trial Chamber adjourns to determine whether Moyamba witnesses should testify: Norman’s appeal pending 
  


A bout of malaria halted the CDF trial on Monday, with Judge Thompson unfortunately calling in ill and unable to attend proceedings. The trial resumed on Tuesday with all members of the bench present and the proceedings continued to gather momentum, with a further 4 witnesses called this week. 

The week’s testimony continued to center around alleged attacks by the Kamajors in the south-eastern province of Kenema, with witnesses testifying to events which occurred in Tongo Field, Lalehun, Panguma, Dodo and Kenema town. Further testimony directly implicating the first accused was also given by a former Kamajor, who gave evidence regarding Hinga Norman’s attendance at a major gathering at Bo Waterside prior to the launch of an offensive at Zimmi, a former SLA strong-hold. Discussion about the systematic nature of the Kamajor attacks on civilians featured strongly, with the tribal nature of those assessed to be junta “collaborators” once again coming to the fore.

In matters procedural, a challenge was posed to the effectiveness of the OTP’s investigative process this week, when a witness, whose native language is not English and who is illiterate, claimed that an interview with members of the OTP in Kenema had never taken place. Given the witness’s illiteracy, there seemed no credible way to determine whether the statement from the interview (written in English) was his own, short of verifying the thumb-print on the bottom of each page was his own via forensic analysis. Meanwhile, some of the Defense counsels admitted to being wearied by the pace of the proceedings, counsel for the first accused seeking a leave of absence for a week and counsel for the third accused asking the Chamber to consider finishing at 5pm (instead of 6pm) each day (other than Wednesday, which is a half day).

The session finished at midday on Friday, so that the Chamber could consider whether or not to allow the Prosecution to move to calling witnesses from the Moyamba crime base next week, given this crime base is not included in the original indictment served on the first accused. (The first accused is currently appealing the decision to allow the Prosecution to amend the Amended and Consolidated Indictment. He is seeking an arraignment of the proceedings and the service of a new indictment). The bench anticipates delivering its ruling with regards to this matter next Monday.

Witness profiles at a glance
Witness TF2-047 is 63 years old and was born in Kakua in the Bo district. The witness has spent the last twenty years living in Tongo Field and has one wife and six children. The witness speaks Mende, Krio and some English. He attended school until Form Five (10th grade). He is currently working as a sanitation officer. The witness testified in Krio.

Witness TF2-048 is 36 years old and is married with eight children. The witness is a herbalist and has had no formal education. She testified in Limba.

Witness TF2-013 was born in Nyawa village, Lower Bambara chiefdom. The witness is married and has children. The witness doesn’t know his age, but was in 4th Class when the war began in Sierra Leone, at which point he stopped going to school. He is currently working as a farmer, but was a Kamajor combatant during the conflict. His testimony was given in Mende. 

Witness TF2-144 was born in Port Loko and is 50 years old. He is married and has 13 children. He runs businesses in the mining, farming and trading industries. The witness testified in Krio. 

Direct evidence against the first accused: attack at Zimmi and rules of combat
In what became the only direct evidence against the first accused during this week’s proceedings, Witness TF2-013 gave extensive evidence regarding the mobilisation of Kamajors for an attack at Zimmi in 1997. The witness alleged that he was part of a group of Kamajors that was taken from Nyawa (by Chiefs Orinco and Lahai Kekura) to Bo Waterside when Kabbah was overthrown. There, Hinga Norman allegedly spoke to a large group of Kamajors, ordering them to take control of Zimmi, a former SLA stronghold located near a diamond-rich area in Sierra Leone’s southern province. The next day, Kamajors were armed with AK47s, RPGs, motor bombs and G3s and went into combat. 

According to the witness, the attack at Zimmi was unsuccessful and the Kamajors withdrew from the town after extensive fighting with the rebels. The evidence is likely to have been led by the Prosecution to support the allegation that the first accused was “a principal force in establishing, organizing, supporting, providing logistical support and promoting the CDF” and that he had de jure and de facto control over their operations [1]. 

Defense counsel for the first accused extensively cross-examined the witness regarding the rules of combat explained to initiates upon their acceptance into the Kamajor society. The witness agreed that the Kamajors were bound by an unwritten code of conduct (or laws of combat), which included being prohibited from killing civilians, looting civilians’ property and raping women, and that Hinga Norman had never ordered the Kamajors to engage in these activities during his time at Bo Waterside. He further alleged that he didn’t know if the Kamajor commanders knew of those Kamajors committing atrocities against civilians. 

New initiates were also told to avoid eating certain foods (including snakes and certain types of fish). Adhering to these dietary requirements was thought to immunize Kamajors against bullet wounds in combat. 

Attacks at Tongo Field in 1997 and 1998 

Continuing the trend of the testimony from the previous two weeks, a large part of this week’s testimony concerned alleged attacks launched by the Kamajors at Tongo Field. Witnesses gave further evidence regarding the brutal and systematic nature of the attacks sustained against civilians by the Kamajors, an allegation that Defense counsel sought to contextualise and defeat by exploring the command structure and the rules of combat governing this traditional hunting society. 

Alleged unlawful killings and commanders implicated in the attacks 
Witnesses TF2-027, TF2-047 and TF2-048 each testified regarding the Kamajor attack at NDMC Headquarters (also known as security headquarters) [2]in rebel-occupied Tongo Field during the dry season in late 1997 [3]. Witnesses TF2-047 and TF2-048 made implied and express statements during their vive voce testimony regarding the brutal nature of the killings that took place. Witness TF2-047 testified that the Kamajors emerged with blood-stained machetes after taking three civilians (including one child) behind a building in the NDMC headquarters compound. The civilians have not been seen since. Witness TF2-048 stated that he had collected over 200 bodies of civilians who had been killed, many of who had had their heads severed from their bodies and some who had their intestines removed. 

Witnesses TF2-047 and TF2-027 alleged that Deputy Battalion Commander Keikula alias “C.O. Kamabote” or “Kamabote” had ordered the killing of civilians during the first attack, thwarting orders given by his senior commander, B.J.K Sei that combatants should not attack non-rebels. Both Witness TF2-047 and Witness TF2-027 suggested that Commander B.J.K. Sei had acted in the interests of the civilians, Witness TF2-047 even agreeing that he had rounded up all the women present outside the NMDC headquarters and ordered that they be taken out of Tongo to Kenema so as to spare their lives. This seemed to support the proposition advanced by the Defense that Commander Kamabote was acting outside the command structure of the CDF when committing atrocities against civilians. The Defense further alleged that the Kamajors were a disparate group who came from various parts of Sierra Leone and who were not united in their leadership, a proposition with which Witness TF2-047 agreed. 

Further evidence of a second, separate attack at Tongo Field was given by Witness TF2-144. This second attack is alleged to have taken place during the Muslim fasting month (“Ramadan”) in 1998. Although this was not disputed by the Defense, it was ambiguous as to whether the attack occurred within the period alleged in the Consolidated Indictment that unlawful killings took place at Tongo Field [4]. 

According to Witness TF2-144, the Kamajors were based on the outskirts of the town, where they would hijack vehicles manned by rebel soldiers who were bringing food supplies from Kenema. The witness heard the sound of two bombs exploding and subsequently saw the Kamajors enter Tongo. The witness was marched to the NDMC headquarters along with a number of other civilians, all of whom were led to the field by Commander Alhaji Jereco. There, the witness saw over 100 corpses of men, women and children lying in the field. There were over 4,000 captured civilians at the NDMC compound. 

Evidence of the systematic nature of the attacks at Tongo Field 
In order to prove that the members of the CDF engaged in crimes against humanity, the underlying acts for which the accused are charged must be perpetrated as part of a widespread or systematic attack against civilians or the civilian population [5]. The systematic nature of an attack can be evidenced with reference of a number of indicia, including the existence of a common plan or policy underlying those civilians that were targeted by the relevant perpetrators during the attacks. 

In what has become a continuing theme to the proceedings for the CDF trial, the Prosecution lead evidence this week regarding the singling out of certain tribal groups namely, Temnes, Limbas and Lokos - by the Kamajors, who themselves predominantly comprised of hunters from the Mende regions in the southern and eastern provinces of Sierra Leone [6]. The evidence suggests that civilians identified as “collaborators” were not selected randomly, but were methodically chosen from tribal groups that were not represented in the Kamajor society. 

Witnesses TF2-048 and TF2-144 each testified to the occurrence of instances of ethnic differentiation during the Kamajor attacks in Tongo. According to the Witness TF2-048, during the 1997 attack at the NDMC headquarters, Limbas, Lokos and Temnes were separated from Mendes, Fullahs, Susus, Mandingos and Korankos. Civilians who belonged to the Limba group were then told that they should be killed. Limbas, Lokos and Temnes were all accused of collaborating with the rebels, allegedly having tapped palm wine for them. Witness TF2-048’s brother was allegedly killed in a later confrontation with the Kamajors, because his name was on a list of Limba people that the Kamajors had been ordered to exterminate. 

Similarly, Witness TF2-144 testified to the random selection of Limbas, Temnes, Lokos and Korankos at the NDMC headquarters in 1998. According to the witness, the Kamajors would question civilians indiscriminately as to their tribal group in an attempt to separate those identified as Limbas, Temnes Lokos and Korankos from the other civilians. People identified as belonging to these four groups were subsequently removed from the headquarters and are presumed dead (the witness stating he has not seen these civilians since that time).

Defense counsel sought to counter the Prosecution’s case in this regard by alleging that the Kamajors did not orchestrate attacks in an organised manner. As such, under cross examination, Witness TF2-048 further testified that civilians belonging to the Limbas, Lokos and Temnes tribes were spared by Kamajors “speaking in a Liberian tongue” who stated they were sent to Tongo Field to carry out “Operation None (sic) Living Thing”. She further agreed that the Liberian Kamajors and the Kamajors speaking Mende were acting as separate groups and “each was doing what that group wanted, without any control”, reiterating the argument that the Kamajors were not acting in an organised fashion and that plans and policies were often fluid, with groups of Kamajors acting under a disparate command structure, reiterating the sentiments of Witness TF2-048 in this regard. 

Challenge to the widespread nature of the 1997 attack
In a rather morbid challenge to the evidence, counsel for the first accused further attempted to challenge the body count of corpses suggested by Witness TF2-047, to sustain the case against the proposition that the attack led by the Kamajors was widespread. Witness TF2-047, a sanitation officer, testified in court to collecting 150 bodies which were buried behind the headquarters building, a further 40 bodies that were buried at the town’s Methodist primary school and 25 bodies that were buried at a place in Tongo Field called Olumatic. This contradicted the witness’s statement, in which he had stated that he had buried approximately 60 bodies in total. Judge Boutet expressed concern at this line of cross-enquiry, given the size of an attack is only one of several elements that determines whether an attack is “widespread” in international criminal law [7]. As well as this, whether amounting to the death of 60 or 150 civilians, in his estimation, it was clear that a large number of people had died at Tongo. To add weight to his argument, counsel for the first accused added that these discrepancies challenged the credibility of the witness, the only grounds for which Judge Boutet seemed to think he had established the need to pursue the argument. The widespread nature of the attacks by the Kamajors was not challenged by the Defense on any other grounds. 

Attacks in the surrounding villages 
Further isolated incidences of unlawful killings, physical violence and looting at Lalehun, Panguma, Dodo and Kenema were alleged by the witnesses who testified this week. In particular, Witness TF2-013 testified to the murder of Chief Brima Conteh, who was allegedly ostracised as being a rebel by the “Chief Hunter” of the Kamajor society by Chief Baimba Aruna and his subordinates. According to the witness, Chief Conteh was arrested at Tongo and made to march to Lalehun, Lower Bambara Chiefdom, carrying a cement block on his head. After being asked to march further around the town, Chief Conteh was beheaded under the order of Chief Aruna. The killing is alleged to have taken place in a banana plantation near Kenema Road, where the witness was keeping watch. Chief Conteh’s head was then paraded around town. 

Under cross-examination, Defense counsel attempted to allege the existence of a long-standing feud between Conteh and Aruna being the real motive behind Conteh’s murder. The feud allegedly related to control of diamond mining operations in the district. Counsels for the second and third accused tried to establish a nexus between Chief Aruna’s allegiances to B.J.K Sei (the Kamajor commander who had overall control of the district) and the murder of Chief Conteh, in an attempt to show that the killing was the result of a personal vendetta, discrete from the conflict. The witness refused to support this proposition, stating his did not know of such feud and could not confirm any evidence that Conteh had undertaken diamond mining in the region. 

Witness TF2-144 further testified to serious bodily harm being inflicted on civilians at Panguma, Dodo and Kenema during 1998. According to the witness, a woman was hacked by a machete under the command of C.O. Musa Junisa at a checkpoint set up by the Kamajors at Panguma [8]. The witness further testified to amputations and killings occurring at Dodo and Kenema. He testified to the use of FM ropes and machetes to terrorize civilians and, in particular, to the killing of one civilian in Kenema who was beheaded and disembowled, his head was then taken to his wife at Kenema market. Defense counsel sought to discredit this claim by using to prior inconsistencies in the witness’s statement to impeach the witness. Further evidence regarding the burning of this witness’s houses in Tongo was also submitted during proceedings. 

Challenges faced in the investigative process: witness denies attending interview
Challenges associated with the investigative process adopted at the Special Court were highlighted this week, when it became clear that Witness TF2-144, a native Krio speaker, was unable to confirm that he had attended an interview with the Prosecution for which a witness statement had been produced. Investigators from the OTP are alleged to have conducted the relevant interview in Kenema town on 5 November 2003. Under cross-examination, the witness was adamant that all the interviews held by the OTP that he had attended had taken place in Tongo. Adding to the difficulty of determining whether the interview took place was the fact that the witness is illiterate. Hence, when asked whether he could confirm that it was his thumb print that was on the pages of the witness statement from the interview in question, he argued there was no way of determining that this document evidenced statements made by him from an interview he had attended, given it looked like a number of other documents to which he had attested.

After the Prosecution confirmed that, to the best of its knowledge, the interview had taken place, Judge Boutet determined that the Chamber would assume that the Prosecution was acting in good faith in its production of the statement and disclosure of it to the Defense. His honour seemed to place paramount importance on the expediency of the trial in this instance, noting in his assessment that the statement would be admitted into evidence “on the basis that we don’t want to spend days on this…” [9]. 

While there was no evidence of any mala fide intent on the Prosecution’s behalf, the choice of assuming the Prosecution’s “good faith” carries with it an assumption about the veracity of the witness’s comments (i.e. that when saying the interview had not taken place, the witness was either lying or couldn’t remember it) which in turn, carries with it an assessment of the witness’s credibility as a whole. While the witness appeared to accept, during proceedings on Friday, that the interview in Kenema had taken place [10], his initial challenge during proceedings on Thursday raises important questions: namely, if a witness cannot remember an interview but the interview is deemed by the Chamber to have taken place, how will this affect the Chamber’s assessment of that witness’s ability to recollect other events? And conversely, to what extent can a prior inconsistency in a witness’s statement be assessed as a reliable challenge to his oral testimony, if a witness disputes the interview ever took place? 

The process of collating witness statements given by witnesses testifying at the Special Court is undertaken by investigators who conduct interviews nationwide. Given that the majority of Sierra Leoneans do not speak English, investigators are usually tasked with interviewing witnesses with the assistance of an interpreter [11], who will translate the relevant witness’s response from one of Sierra Leone’s many tribal dialects into English for the investigator to document [12]. Investigators and interpreters will then read back the statements to the witnesses, asking them to confirm that the statement accurately reflects what the witness said. Usually (though not always), the witness is asked to sign (or place a thumb print on) each page of the statement to evidence this confirmation. 

There have been instances throughout the trial where witnesses who are asked to explain the inconsistencies between their statements and vive voce testimony have claimed that their statements were inaccurately recorded by the investigators conducting the interview. This latest challenge further emphasized the on-going difficulty of ensuring that witnesses are able to attest to interviews in a manner that is meaningful, given the constraints of the interview process and the language barriers faced. 

Defense counsels seek leave from proceedings and review of trial time-table 
Exhaustion and illness were the reasons given by Dr Jabbi, one of the counsels for the first accused, when he sought leave from the proceedings for a week’s sojourn on Thursday. Dr Jabbi, a long-standing member of Hinga Norman’s team who lead much of the defense for Hinga Norman during the previous trial session, stated that he had not been enjoying the best of health and that this had been aggravated by his tireless efforts during the session’s break, which he was quite sure were known to all present in the Chamber.

Lead counsel for the third accused, Charles Margai, re-iterated Dr Jabbi’s sentiments, stating that the strain Dr Jabbi spoke of was not his alone. In a moment of congratulation directed at both sides of the bar, he noted that the Defense and Prosecution had worked assiduously and amicably to ensure the efficiency of proceedings. Yet he further pointed out that thus far, the CDF trial had heard almost double the witnesses heard during the RUF trial and therefore “sought the Chamber’s indulgence” and suggested that the Chamber consider adjourning proceedings at 5pm (rather as currently, at 6pm) each day. 

The Chamber, “sympathetic to the plight of counsel”, agreed to grant Dr Jabbi one week’s leave from the proceedings, Presiding Judge Itoe wishing him a speedy recovery. Judge Itoe further noted Margai’s request and stated that the Chamber would consider the matter and respond in due course. The Presiding Judge did, however, adjourn proceedings at 5.20pm on Thursday, without any justification being given for doing so. 

Trial Chamber adjourns to determine whether Moyamba witnesses should testify: Norman’s appeal pending 

Proceedings were adjourned at midday on Friday, after the Prosecution announced that they were due to call witnesses testifying to events that occurred in the Moyamba district in Sierra Leone’s south-west region. The testimony relating to events which occurred in Moyamba is currently contentious, as the nexus between this geographical location and the counts faced by the first accused under the amended and consolidated indictment form part of the grounds for the first accused’s appeal seeking an arraignment of the proceedings and service of a new indictment [13]. 

Both the Prosecution and the Defense were of the opinion that the Chamber should hear testimony from the witnesses from Moyamba. The Prosecution argued that the testimony could be removed from the evidence against the first accused at a later stage, should the Appeal’s Chamber decide in favour of Hinga Norman. They asserted that any change to the timetable of witnesses testifying would cause the Chamber and the accused undue delays, as proceedings may need to be adjourned for as long as a week in order to prepare new witnesses. Defense counsel reiterated the need for expediency and supported the Prosecution’s oral application, stating that it was in all party’s interests to ensure the trial proceeded efficiently. 

Trial Chamber No.1 shall deliver its ruling with regards to this issue on Monday. The week concluded with the Prosecution having called at total of 51 witnesses in the CDF trial. 

1.) See paragraph 13 of the Amended and Consolidated Indictment.    

2.) “NDMC” stands for National Diamond Mining Corporation.    

3.) This period of rebel occupation was allegedly known as the “Cyborg period”, due to the fact that AFRC combatants forced civilians to mine diamonds at the “Cyborg” mining site.    

4.) Paragraph 25(a) of the Amended and Consolidated Indictment dated 4 February 2004 alleges that the unlawful killings at Tongo field and the surrounding towns took place “between about 1 November 1997 and 30 April 1998”. There was no evidence led as to the timing of Ramadan in 1998, although a cursory look at Islamic calendars on-line for that year suggest that the fasting month began in December in 1998.    

5.) Under paragraph 10 of the Amended and Consolidated Indictment dated 4 February 2004, the Prosecution alleges that all acts and omissions charged in the indictment as crimes against humanity were part of a widespread or systematic attack directed against the civilian population of Sierra Leone.    

6.) See Special Court Monitoring Program Update No.6 dated 1 October 2004 at Tribal Nature of the Conflict ? Further Evidence Regarding “Junta Collaborators” and Special Court Monitoring Program Update No.14 dated 26 November 2004 at Witness TF2-030 (Unlawful killing).    

7.) See in particular The Prosecutor v Akayesu (Trial Chamber) (September 2, 1998) at para. 580 “the concept of ‘widespread’ may be defined as massive, frequent, large scale action, carried out collectively with considerable seriousness and directed against a multiplicity of victims.”    

8.) Junisa has been identified by civil society groups in Sierra Leone as being one of a number of mid-level commanders whom the Special Court should indict. See in particular Human Rights Watch’s report - “Bringing Justice: the Special Court for Sierra Leone Accomplishments, Shortcomings and Needed Support”, September 2004, Vol.16, No 8(A) at page 19, under the heading IV.A: Limited interpretation of “Those Who Bear The Greatest Responsibility” available on-line at: http://hrw.org/reports/2004/sierraleone0904/sierraleone0904.pdf.    

9.) Testimony of Witness TF2-144 on Thursday 24 February 2005.    

10.) In response to a question put by Defense counsel about his interviews in Tongo and Kenema, he did not deny that the interview in Kenema had taken place.    

11.) Interpreters and translators at the Special Court are subject to a Code of Ethics which was adopted on 25 May 2004. The Code of Ethics applies to “Persons employed by the Special Court under a fixed-term contract, a short-term contract or a Special Services Agreement, who interpret in the proceedings of the Special Court and/or who interpret in support of the activities of the Special Court.” As the code does not apply retrospectively, interpreters from many of the interviews conducted by the Prosecution would not have been subject to this Code.    

12.) Thus far during proceedings, witnesses have testified in several languages, including Krio, Mende, Temne, Limba and Kono.    

13.) Hinga Norman’s counsel is currently appealing the Trial Chamber I’s “Decision on the First Accused's motion for service and arraignment on the consolidated indictment” (Itoe J dissenting) issued in November 2004. Application to appeal was granted by Trial Chamber I on 16 December 2004, although the date of the appeals hearing has not, as yet, been set. See Decision on Application by First Accused for Leave to Make Interlocutory Appeal Against the Decision on the First Accused’s Motion for Service and Arraignment on the Consolidated Indictment dated 16 December 2004 available on-line at http://www.sc-sl.org/CDF-decisions.html. See also “Special Court Monitoring Program Update No.15” dated 3 December 2004.    
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Ruling regarding Moyamba crime base witnesses Witness profiles Further testimony regarding attacks in Tongo Field Moyamba crime base testimony Court-ordered testimony of prosecution investigator
  


The court lost a trial day on Monday as the judges continued deliberations on a matter raised in the chamber last Friday. The bench had to decide whether to hear testimony from witnesses pertaining to a portion of the CDF consolidated indictment that had been stayed pending further action by the Appeals Chamber. The following day the court delivered its ruling to go forward with witness testimony relating to Moyamba, a district “crime base” which was added to the consolidated indictment without a formal amendment to the original indictment. Three witnesses from this crime base were heard later in the week, and they testified regarding looting, burning, and killing by Kamajors in this southwestern district of Sierra Leone. The outcome of the pending ruling by the Appeals Chamber will determine whether this evidence can be used in the case against the first accused.

Continuing evidence relating to Tongo Field was given by two witnesses this week, and three additional witnesses described events that allegedly transpired in the Moyamba district. Although cannibalism is not an enumerated crime, it figured in the testimony of one Tongo Field witness, and this testimony could be used to support existing indictment counts. The chamber also heard testimony for the first time from a prosecution investigator, the first witness to be brought by court order, who was called on the basis on a successful motion by the defense to clarify issues regarding a written statement from a witness who appeared in the previous trial session.

In anticipation of the opening of the case next week, an AFRC status conference was held by Presiding Judge Doherty on Tuesday in the second trial chamber. Timeliness and efficiency were of considerable concern at the status conference, and the prosecution expressed hope that they will finish presenting their evidence before the summer recess. They announced that they had filed a revised list of 63 core witnesses that they expect to call, and they added that they may seek to tender transcripts from prosecution witnesses in the RUF case. Counsel for the first accused commented that some of the words used in the prosecutor’s opening statement in the RUF trial appeared “boxed and ready for media attention,” and he cautioned the prosecution to avoid using overly charged language in its opening statement next week. Judge Doherty noted that opening statements should be confined to evidence that will be brought in the case.

Ruling regarding Moyamba crime base witnesses
The bench was still deliberating on Monday as to whether it would hear evidence from Moyamba crime base witnesses. Last week the prosecution indicated that it was prepared to go forward with testimony from this group of witnesses; however, the inclusion of the Moyamba crime base is still in contention, since the chamber previously ruled to stay certain portions of the consolidated indictment that had not been included in the initial indictment, and this November 2004 ruling is currently under appeal. Since counsel for the first accused had originally brought the motion that resulted in the stay, the prosecution approached Norman’s team and proposed an agreement to hear testimony from these witnesses in order to avoid delaying the proceedings while gathering alternative witnesses. If the appeal is successful, none of the evidence from the Moyamba crime base witnesses will be used against the first accused. If the appeal is unsuccessful, the bench will need to grant the prosecution leave to amend the indictment in order for this testimony to be considered.

In their majority opinion read aloud in court, Judges Boutet and Thompson granted the proposal on the grounds that it was in the interests of judicial economy and it would not prejudice the rights of the first accused, since his team had adequate time to prepare to cross-examine the witnesses. They further indicated that they would revisit the relevance of the evidence after the Appeals Chamber made a ruling. Presiding Judge Itoe delivered a separate dissenting opinion in which he claimed that hearing evidence on stayed issues in the interests of judicial economy would violate the rights of the accused.

Witness profiles 

Witness TF2-016 . Witness TF2-016 is 46 years old and was born in Lalehun town, Tongo Field. He went to school for fifteen years. He works as a farmer. The witness testified in Krio. 

Witness TF2-053. Witness TF2-053 is 47 years old and was born in the Bompali District. He currently resides in Tongo Field. He speaks Krio, Loko, and some Mende. He testified in Krio.

Witness TF2-073. Witness TF2-073 is 65 years old and was born in the town of Sembehun in the Moyamba district. He currently resides in Sembehun, and he works as a farmer. He is married with children. The witness is able to read and write English, and he speaks Mende, Krio, and English. He testified in English.

Witness TF2-168. Witness TF2-168 is 64 years old and was born in Bradford in the Moyamba district. He is a farmer, and he is married with seven children. He testified in Krio.

Witness TF2-173. Witness TF2-173 was the 56 th witness of the prosecution. He was also born in Bradford in the Moyamba district. He is married with children. The witness is a power saw operator, and he speaks Temne and Krio. He testified in Krio.

Further testimony regarding attacks in Tongo Field
Two witnesses testified about events in and around Tongo Field corroborating evidence from witnesses heard in the last several weeks. Witness TF2-016 testified regarding looting and burning of property, including the burning of his father’s house, and he stated that the Kamajors forced civilians to carry looted property for them. His testimony focused in particular on the killing of two men in Lalehun, a town in the vicinity of Tongo Field. The killings were allegedly ordered by Kamajor commander Bimba Aruna, who also figured in the testimony of a witness from the previous week in relation to this same incident. As with three witnesses from the previous week, Witness TF2-053 testified regarding the Kamajor attack at the National Diamond Mining Corporation (NDMC) headquarters in late 1997. His testimony further implicated Deputy Battalion Commander Keikula Kamabote in civilian deaths at the headquarters, and he touched upon the selection of members of tribal groups for targeted killings.

Witness TF2-016: Unlawful killings in Lalehun and alleged cannibalism 
Witness TF2-016 testified that Kamajors arrested quarter head Aruna Konewa and brought him to the town barri, where he was accused of being a collaborator, and the Kamajors commander ordered for him to be killed. After the order was issued, a group of Kamajors allegedly took Konewa to the school compound, where his throat was cut and his stomach slit open. The witness further testified regarding the killing of town speaker Brima Conteh, corroborating the testimony from Witness TF2-013 the previous week; both witnesses testified that they saw Brima Conteh on a forced march to Lalehun carrying a cement block on his head, and both stated that he was killed at a banana plantation near the road leading to Kenema. The witness testified that Conteh was killed in the same manner as Konewa; after his throat was cut and his stomach slit open, he was decapitated and his head was paraded in town. The witness further stated that both men had parts removed that were subsequently eaten by the Kamajors. Although the prosecutor was initially reluctant to lead evidence regarding cannibalism because it is not a count in the indictment, Judge Boutet pointed out that it could be considered under threats to a civilian population, and it may therefore fall under another indictable offense.

Under cross-examination the witness clarified that he was not present at either of the two killings but he saw the corpses afterward, which appeared to contradict what he had stated about the killing of Konewa under direct examination. The witness also agreed that the Kamajors in Tongo were from disparate groups and were operating under different commanders, a point which was also agreed to by Witness TF2-047 last week.

Witness TF2-053: killings at NDMC headquarters and destruction of houses 
Continuing the testimony from the last several weeks on alleged atrocities in Tongo Field, including unlawful killings and burning of property, Witness TF2-053 gave corroborating evidence regarding the killings at the NDMC headquarters in late 1997. The witness stated that he heard gunshots from his house, and he took his family to the NDMC headquarters at the urging of AFRC soldiers. He stated that AFRC soldiers took off their uniforms and fled when the headquarters came under attack by the Kamajors. Once the Kamajors established control, commander Kamabote selected two women and instructed them to point out rebels among the gathered civilians. The Kamajors immediately shot two men who were singled out by the women; the witness stated that over ten people were shot in this manner. The witness later fled with his wife and family toward Kenema, and on the way he was stopped along the road by groups of Kamajors and asked to state his tribe. Upon arriving in Kenema, he spoke with a woman who claimed that she had been captured along with the witness’s son in Talama. She told the witness that she watched as his son was struck on the head with a machete by Commander Kamabote when he admitted that he was a member of the Loko tribe and was related to an AFRC soldier. The witness also heard that his house had been burned, which he verified when he later returned to Tongo.

Moyamba crime base testimony
The chamber began hearing testimony on the contested Moyamba crime base this week, and a total of three witnesses were called to support allegations of unlawful killings as well as destruction and looting of civilian owned property [1]. Testimony ranged from property theft to the brutal murder of one witness’s wife. In each of the three cases, the witnesses were cross-examined by counsel for the second and third accused, with Norman’s team asking further questions when necessary. As explained above, the court is awaiting a pending decision from the Appeals Chamber before it can determine whether these allegations will be weighed against the first accused.

Complex political and personal alliances formed the background of testimony of the first witness, as it became clear that both counsel for the second and third accused had pre-existing relationships with him. Both cases raised potential conflicts of interest, as counsel for the third accused had assisted the witness in retrieving his stolen property from counsel’s client, and counsel for the second accused stated that a member of the team was the current legal representative of the witness.

Property theft and alleged killings in Sembehun town
Witness TF2-073 was the first of the Moyamba crime base witnesses to appear before the trial chamber. He stated that he was considered a senior member within his community, a position of respect, and his testimony centered around the theft of his property in Sembehun town, evidence which was led in support of count 5 (pillage) in the indictment. In particular, the witness’s testimony implicates third accused Allieu Kondewa in directing Kamajor attacks against villagers.

The witness described the relations between civilians and the Kamajors based in Sembehun town as fairly cordial interrupted by sporadic harassment up until November of 1997, when a number of other Kamajor groups arrived from Gbangbatoke, Tihun, and Talia. At this point harassment of civilians and property theft increased sharply, and the witness recounted examples from individuals he knew who had property stolen by Kamajors in the town. His testimony primarily focused on a specific incident at his house, when a group of Kamajors entered and threatened him at gunpoint. They announced that they were sent by the High Priest Kondewa to raid and obtain resources for the war, and they checked his garage for arms and ammunition. After seeing his car in the garage, the Kamajors sent for reinforcements and told the witness that they wanted the car for errands. When the witness pointing out that Kondewa had announced during a recent visit to Sembehun that Kamajors should not harass and loot property from civilians, the Kamajors allegedly broke into his house, beat up his children, and stole his car, generator, and other properties from the garage. The witness stated that his brother was a Kamajor, and he subsequently saw the witness’s car in Kondewa’s possession at the CDF base in Talia. The witness’s brother pleaded to Norman and Kondewa to return the car, but his pleas were ignored.

The witness left the country for Abidjan, C ote d’Ivoire and returned to Sembehun town in May of 1998. Upon his return he heard that his car was in Kondewa’s possession in Bo town, and he tried to recover his car by approaching the ECOMOG anti-looting commission in Freetown. The witness later spotted Kondewa driving into Sembehun town in his car, and the public gallery was clearly amused as the witness described the third accused “relaxing at the back” of his car with the words “King Konde” painted on it. He managed to retrieve the car through the support of various authorities.

The witness’s final testimony concerned the alleged killing of two men who had been led into the bush and shot by local Kamajors. The witness investigated the killings and discovered a body floating in the river. At a subsequent meeting summoned by the local chief, eight Kamajors confessed to the killing, and the witness wrote a report to the district office in Moyamba town which prompted a police investigation of the matter.

Testimony became personally charged when the witness described how he had sought help from the Deputy Minister of Internal Affairs, Charles Margai, who allegedly gave the witness a letter which was instrumental in securing the return of his car. Margai was seated in the courtroom as lead counsel for Kondewa, and when the prosecutor asked the witness whether he saw him in the chamber, the Presiding Judge asked him to move on with his evidence. Lead counsel for the second accused stated that their team could not cross-examine the witness due to a conflict of interest: the witness was a client of the Sierra Leonean attorney on the team.

Under cross-examination for the third accused, which was conducted by another member of the team rather than Charles Margai himself, counsel established that the witness had political aspirations and is a member of the Sierra Leone People’s Party (SLPP), to which President Kabbah and Margai himself both belong. The witness stated that there had been a national appeal by the government of Kabbah for financial assistance to the Kamajor movement, and he had been in an organization that donated a substantial amount of money to the movement. He further stated that he was not entirely satisfied with the content of Margai’s letter because Margai had stated that Kondewa was merely keeping the witness’s car in safe custody, which the witness did not agree with. However, revealing the deeper political and personal issues at stake in the relationships between the witness, counsel, and the accused, the witness took the opportunity to state for the record that he was grateful to Margai for what he had done.

Property theft and unlawful killings in Bradford town
Witness TF2-168 stated that he had been living in the town of Bradford in Ribbi chiefdom until the end of 1996. Since rebels had occupied Bradford and had been taking the rice of the local farmers, the witness left with his family for Freetown. About one year later he heard that the rebels from Bradford had moved on to Freetown, and he returned to Bradford. The witness established that CDF forces were based in Bumpeh at the time, and there was an ECOMOG presence in Bradford. After ECOMOG troops departed, the CDF moved into Bradford in March of 1998. On 8 March a commander by the name of Obai called a meeting of the Bradford townspeople and informed them that Chief Hinga Norman had placed him in charge of the area between Bumpeh and Ribbi. Obai departed for Bumpeh after the meeting, but on 19 March he returned once again with his troops and raided the town. The witness stated that his property was stolen, including his rice, and the troops retreated to Bumpeh. Obai’s troops returned again on 23 March and met up with another Kamajor group. The combined groups fired on the townspeople, but the civilians retreated into the bush and there were no casualties.

The witness testified that the Kamajors returned again two days later, and the witness ran into the bush with his family, but they split up in two different directions. The witness hid in the bush as the Kamajors caught his wife, and he watched as they brought her to Kakpata, the head of the Kamajors, while he was lying in the bush approximately 50 feet away. Kakpata demanded that the witness’s wife turn over the bundle that was tied around her waist, which the witness stated contained 1.6 million Leones. The witness alleged that Kakpata asked his men if they would like to shoot the woman, and she was then fatally shot twice by Kamajors in the presence of the witness’s granddaughter. The Kamajors then departed for town, and the witness testified that he buried his wife several days later after he was able to get help from other villagers.

Witness TF2-173 testified regarding the killing of a civilian woman, Marie Sankoh, in Bradford in 1998. This witness corroborated evidence from the previous witness that commander Obai was in charge of the Kamajors in Ribbi chiefdom, and he established that Obai was taking orders from Chief Hinga Norman. Kamajors invaded the town, and the witness saw them kill Sankoh with a cutlass and a gun. The witness was shot in the hand, and he later sought medical attention in Freetown. When he returned to Bradford two months later, he discovered that his house had been occupied by Commander Kakpata, the same commander who was allegedly responsible for killing Witness TF2-168’s wife. 

Court-ordered testimony of prosecution investigator
Questions regarding the manner in which witness statements are prepared have emerged frequently at trial. Last week a witness denied any connection to a statement that was allegedly taken during an interview with the witness, and the uncertainty surrounding this connection was compounded by the fact that the witness was illiterate. Issues with translations and paraphrasing have commonly been raised under cross-examination regarding witness statements. This week the court heard testimony from a prosecution investigator who had been called in as a result of a successful application by defense counsel to clarify the discrepancies between his written statements and his oral testimony.

During the first week of the third CDF trial session, Witness TF2-021, a child soldier, refuted significant parts of the evidence from his witness statements during oral testimony. Defense counsel for the first accused applied to have the two investigators called in, and in a December ruling the bench stated that “some clarifications from the OTP investigators will provide an evidentiary basis upon which TF2-021 can be judged….some explanation as to why he has repudiated significant portions of his out-of court statements may assist the Court in accurately evaluating his credibility.” [2]
The court heard testimony from Virginia Chitandra, a gender crimes investigator from Zimbabwe, who described the statement-taking process to the trial chamber. She explained that the interviewer would hand-write the statement on a witness statement sheet. She would ask the potential witness if he or she had questions or if there was something that she had not asked, and at the end of the process she would ask her interpreter to read the full statement back to the witness in the witness’s language. If the witness agreed with the accuracy of the statement, he or she was asked to sign the statement or mark it with a thumbprint.

Regarding this particular witness, Chitandra noted that she had failed to record the name of the interpreter on the witness statement cover sheet. She also disclosed that the interpreter had a connection to the witness and was not a licensed interpreter. She further stated that there may have been a few occasions in which she felt the interpreter may not have understood her question, and she would need to ask the question again. As to the truth of the statement, Chitandra expressed that she accepts it in its entirety: she noted that she has a system that she follows in order to ensure that the witness agreed to what was written.

1.) Paragraph 24 (d) of the 5 February 2004 Consolidated Indictment includes allegations regarding Kamajor operations in the Moyamba District in the period between October 1997 and December 1999.    

2.) Ruling on Defense Oral Application to Call OTP Investigators Who Took Down in Writing Statements of Prosecution Witness TF2-021, 7 December 2004, paragraphs 20-21.    
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The testimony of Moyamba crime base witnesses continued to dominate the proceedings for the final two weeks of the CDF trial, with a further four witnesses testifying to events that occurred in this southern district of Sierra Leone. The trial session ended with the Chamber hearing the testimony of Albert Nallo, former National Deputy Director of Operations and Director of Operations (Southern Region) for the CDF [1]. Mr Nallo gave extensive evidence regarding the history and formation of the Kamajor society in Sierra Leone, none of which was contested under cross-examination. He subsequently spoke in detail about events which took place in the southern districts (primarily Bo and Koribondo) in 1997 and 1998, including giving evidence regarding the command structure of the Kamajor society at “Base Zero” and thereafter. 

Witness profiles at a glance
Witness TF2-165 is 43 years old and was born in the Moyamba district. He is married and has six children. The witness went to college and currently works as a teacher. The witness testified in English. 

Witness TF2-166 is 30 years old and was born in Mabang, Moyamba district. She is currently residing at Mabang. She is married and has four children. She attended school and is a farmer and businesswoman. 

Witness TF2-167 is 50 years old and was born in Bradford, Moyamba district. He is married with 8 children. The witness attended school up till Form 3 (ninth grade). He speaks Krio, Temne and Fullah. The witness can read and write English well. He is a court clerk and also does some farming. The witness testified in Krio.

Witness TF2-170 is 56 years old. He was born in Makeray, Moyamba district and is currently residing at Bradford. The witness lived in Bradford in 1998. The witness is married and has 8 children. He attended school for twelve years and is currently working as a farmer. He testified in Krio. 

Albert Moinina Jusu Nallo is 51 years old and has a wife and children. He speaks Mende, English, Krio, Kissy, Kono, Koranko and Madingo. He joined the Kamajors in November 1996 and was appointed National Deputy Director of Operations and Director of Operations (Southern Region) for the CDF while at Base Zero, Talia Yawbecko in late 1997. Mr Nallo is a key insider witness in the Prosecution’s case. He testified in Krio.

Recalled witness Witness TF2-057 was recalled, following the Chamber’s unanimous ruling to allow for further cross-examination of the witness at the end of the preceding trial session.

Witness TF2-080 was adjourned from proceedings and will testify next session. 

Moyamba crime base testimony 

The prosecution continued to hear testimony on the contested Moyamba crime base this week, with a further four witnesses called regarding alleged brutal killing and looting of civilian owned property. Following on from the testimony given the preceding week, two witnesses Witness TF2-167 and TF2-170 ? gave further evidence supporting the allegation of a Kamajor attack on Bradford in March 1998. No evidence was led by the Prosecution regarding Obai’s specific involvement as commander of the March 1998 attack, although Witness TF2-166 gave further evidence of his alleged participation in the conflict. Commander Kakpata, alleged by Witness TF2-168 in the preceding week to be the head of the Kamajors at this time, was also further implicated in the murder of a suspected junta collaborator. 

Attack on Bradford 
Witness TF2-170 and TF2-167 each testified to violent attacks on civilians in Bradford during the Kamajor occupation of the Moyamba district in 1998. According to the witnesses, the attack at Bradford occurred in mid-March.

Witness TF2-170’s testimony tended to suggest factions within the Kamajor society that divided the group. According to the witness, the Kamajor warriors inhabiting the Moyamba district at this time belonged to a separate CDF group of traditional hunters known as Vondos (meaning “sweat” in Mende). The Vondos attacked Bradford in March, burning and looting civilian’s property. The witness fled to Makena village and subsequently Makabi Loko village, where he remained in hiding until June. He was subsequently captured by the Vondos (while fetching water from a nearby river) and was taken back to Bradford. At the time of his capture, the Vongos accused him of being a member of the Gbethis, a separate warrior group in the CDF, because he was able to escape their fire when being shot at. At Bradford, he witnessed the killing of a civilian by Amadou Lavali (alias “5-30”) under the order of Kakpata, alleged to be the “boss” of the Vondos at that time. 

Witness TF2-167 testified further to the terrorizing of the civilian population at the time. According to the witness, who was in Bradford with his family in March 1998 when the Kamajors entered the town, his son was shot by the Kamajors as he fled and his grandson was allegedly killed. Witness TF2-166 gave a similarly gruesome account of the brutal murder of her father under the order of commander Obai at the end of 1997. According to the witness, the CDF held a meeting during which the paramount chief, PC Caulker (allegedly a member of the CDF War Council at the time), threatened to kill her father. He was subsequently murdered in Masanki village. 

Witness TF2-165 testified to events that occurred in Moyamba town some time after the time of the AFRC coup in 1997. According to the witness, the Kamajors returned to Moyamba town under the command of Commander Ngobeh and his second in command, Kini Torma. The witness saw one civilian ? a Mr Thomas ? being shot and beheaded by the Kamajors for being suspected as being a junta collaborator, passing information to AFRC combatants at Camp Charlie at Mile 91 near Moyamba. The Kamajors then smeared some of the civilian’s blood on their bodies. Some of them were drinking the blood and one Kamajor put the civilian’s head on his head. The witness saw another civilian burned to death in an open fire for suspected cannibalism. He alleged that the overall commanders of the Kamajors in Moyamba at this time were Kini Torma and Chuck Norris. Witness said he knew from the radio that Hinga Norman was the overall commander of the Kamajors at this stage and had seen him visit Moyamba several times. Norman is alleged to have visited Moyamba once during the junta period. 

Cross examination of “crime base” witnesses 
As has become a continuing theme under cross-examination, defense counsel asked the witnesses this week whether they had reported incidences to any of the authorities in Sierra Leone. According to counsel for the second accused, this line of enquiry is part of a defense strategy seeking to show that, in certain instances (and in particular, in instances relating to discrete murders, such as the one described by Witness TF2-166) CDF commanders could not reasonably have known of the atrocities committed by their subordinates, given the crimes were not reported. Witnesses TF2-165 and TF2-170 denied ever having given statements about the incidences they witnessed, other than to the Truth and Reconciliation Commission and the Special Court for Sierra Leone. Witness TF2-165 added further he could not say whether the acts undertaken at this time were done so under specific orders of senior Kamajor commanders. 

Witness TF2-170 was also questioned about his alleged association with the Gbethis by counsel for the third accused, who asserted that he may have been bestowed with the mystical powers attributed to members of this group. This line of cross-enquiry that seemed to speak to the internal cultural phenomenons of Sierra Leone rather than established defenses in international humanitarian law. 

Testimony of Albert Nallo 

Mr Albert Nallo, a key insider witness for the Prosecution’s case, testified in open court during the final four days of the CDF trial for this session. He is only the fourth witness to testify without the use of a screen shielding his identity from public view since September of last year. Mr Nallo’s testimony was delivered candidly and his demeanour seemed at times almost jovial during the course of the proceedings. When asked by the Presiding Judge whether he was feeling strong after his first day of testifying, he responded by stating he was once “a warrior”. 

Defense counsel sought to dismantle Mr Nallo’s credibility by asserting that Nallo had been known to his peers in the CDF as “Ngilawova”, a word that means “ungrateful dog” in Mende. It was also alleged by counsel for the first accused that Mr Nallo had once been accused of raping his father’s youngest wife. The witness was also asked to explain how his fears of being “apprehended by the Prosecution were allayed”, to which the witness answered that he had been assured by members of the prosecution that only “those who bear the greatest responsibility” were being prosecuted at the Special Court. While the Defense did not seem to be implying any mala fides intent on the Prosecution’s behalf, they seemed to be implying that the witness had felt some incentive to testify, based on the understanding that he would be spared from Prosecution as a result. Mr Nallo vehemently denied this, stating that he was “here [today] to say the whole truth so we get everlasting peace in this country”. When asked whether he could distinguish between lawful and unlawful demands, he stated “I was an ordinary civilian that took up arms to fight for my land, to liberate it from rebels”.

Background to the Kamajor society 
According to Mr Nallo, the Kamajors were traditionally a hunting group who formed part of the fabric of village life throughout the provinces of Sierra Leone. The hunting activities of the Kamajors were controlled by the paramount chiefs. The Kamajor society, on the other hand, was formed by Dr Alpha Lavalie in 1993/4 and was founded in the Mende heartland of Kenema. The Kamajor society originally emerged as a civilian fighting group that fought alongside the SLA, charged with defending towns and villages from attack by AFRC/RUF forces [2]. The SLA was alleged to have joined forces with the RUF shortly before the junta-led coup in May 1997, from which time the Kamajors fought as a distinct militia group. Perhaps due to the origins of the group, membership in the society was originally controlled by the paramount chiefs, who recommended potential initiates to the society’s “Sowei” (a Mende word meaning “initiator”) to undergo initiation prior to battle. 

Initiation rites and human sacrifice: “Kamajor ambush” and ritualistic killings 
Mr Nallo testified to there being several stages of Kamajor initiation, including a particularly violent stage known as “Kamajor ambush”. Participants in the ambush would form two straight lines and severely beat and whip new Kamajor initiates who passed through the formation. If an initiate fell to the ground while being beaten, he would be removed from the group and killed. His ashes would then be mixed with herbs and used smeared on the bodies of Kamajors. Once an initiate’s body was marked with these ashes, they were said to have joined the Kamajor society. 

All the initiation rites of the Kamajor society were alleged by Nallo to have been formulated by the third accused, Dr Allieu Kondewa. Kondewa’s approval of particularly brutal acts during the initiation process in Tihun Sogbini allegedly caused removal of the Kamajors from that town. Under cross-examination, counsel for the third accused drew a distinction between initiation into the Kamajor society and fighting for the society. Mr Nallo agreed that not all members of the Kamajor society were recruited as combatants, though all members were initiated [3]. Counsel seemed to be suggesting that Kondewa’s role as a “Sowei” should be perceived as distinct from any role the Prosecution alleged he played in the armed conflict in Sierra Leone.

Mr Nallo also admitted to participating in acts of ritualistic cannibalism “in the Poro bush” [4], where he alleged that the Kamajors killed one of their own, Mustafa Fallon, and ate his liver. He further alleged that the first, second and third accused together participated in killing Alpha Kanu, a member of the Kapra society, whose skin was then used to prepare a garment, a fan (or “controller”) and a walking stick for Hinga Norman. These articles were believed to enhance Norman’s powers. 

Command structure of the Kamajor society 
Mr Nallo was allegedly at the Kamajor camp at “Base Zero” in Talia, Yawbecko chiefdom from October 1997 to March 1998 [5]. It was during his time at Base Zero that he was appointed National Deputy Director of Operations and Director of Operations (Southern Region) by the first accused. As Director of Operations (Southern Region), Mr Nallo was tasked with delivering both general and specific instructions from Hinga Norman to the Kamajors fighting in Bo, Bonthe, Moyamba and Pujehun. In his role of National Deputy Director of Operations, he was responsible for compiling reports on the war front and planning strategies for war for the second accused, Moinina Fofana who, as Director of War, would then report back to Hinga Norman. He also delivered arms and ammunition to the troops in battle. 

According to the witness, all orders given to Kamajors in battle during his time at Base Zero were issued directly from the first accused to the war front, though many of these orders are alleged to have been given with the knowledge and consent of the second and third accused. He described the first, second and third accused as the “Holy Trinity of leadership at Base Zero”, with Hinga Norman at the apex as God, Moinina Fofana as the Son and Allieu Kondewa as the Holy Spirit. Council for the third accused pointed to the fact that the witness had never mentioned Kondewa as being a member of the War Council in his witness statements and sought to establish that the witness was mistaking Kondewa for a man named Charles Moiwo when assuming Kondewa was part of the trinity. The witness denied that this was the case. 

Directly underneath this alleged triumvirate in the command structure was the Deputy Director of War, Musa Orinko, who was subordinated by the witness’s direct superior, the Director of Operations, Joseph Koroma. Mr Nallo’s counterparts in the other regions were: Dr Mohamed Mansaray (Director of Operations (Northern Region)), Musa Junisa (Director of Operations (Eastern Region)) and Pa Lungba (Director of Operations (Western Area)). Below the regional Directors of Operations were battalion commanders. Battalion commanders were superior in rank to company commanders who in turn, were superior to squad commanders. This command structure remained in place until the CDF left Base Zero and returned to the towns [6], at which point the Directors of Operations were replaced by District Administrators who were allegedly appointed by Chief Sam Hinga Norman and who reported directly to him. 

Norman is also alleged to have commanded three other separate and distinct groups while the Kamajors were based at Base Zero, all of whom reported directly to him: the War Council, the Death Squad (headed by Borbor Tucker) and the Special Forces. According to Mr Nallo, the War Council’s role diminished in significance shortly after the Kamajors left Base Zero and continued to wane until disarmament. The Prosecution did not lead any evidence regarding what role the Death Squad and the Special Forces played at that time. 

Counsel for the first accused sought to present a separate and distinct command structure in existence within the CDF immediately after Mr Nallo left Base Zero in March 1998. According to the argument made by counsel, the CDF high command comprised of a National Co-ordinating Commission. Counsel alleged that the structure of the High Command was as follows: President Ahmed Tejan Kabbah was the National Commander of the CDF; former Vice President Albert Joe Demby was the Vice National Commander; Chairman of the Nation al Co-ordinating Commission, the Honourable R.E.S. Lagao was third-in-command; Vice President PC Caulker (Member, National Co-ordinating Commission) was fourth-in-command; and fifth-in-command was Chief Sam Hinga Norman as National Co-ordinator. Mr Nallo denied having any knowledge of the existence of the National Co-ordinating Commission or of Kabbah’s support of the Kamajors. Counsel then sought, unsuccessfully, to use the preliminary summary of the findings of the Sierra Leone Truth and Reconciliation Commission (TRC) to support his argument. While the Chamber has previously allowed the use of the findings of the TRC as an aid during cross-examination, they found, in this instance that counsel for the first accused was relying on summarising the findings in a manner that had the effect of polluting the witness’s evidence. The witness continued to deny the existence of the National Co-ordinating Commission. 

War Council 
Reiterating the testimony of previous Prosecution witnesses, Mr Nallo also alleged that the CDF elected a War Council at Base Zero in late 1997. The War Council acted as distinct from this command structure and was directly answerable to the first accused, Samuel Hinga Norman [7], although the regional Directors of Operations would report to the council on matters relating to the punishment of combatants. Under cross-examination, Mr Nallo agreed with counsel for the first accused that the War Council was the highest decision-making body within the CDF at Base Zero, but further alleged that this decision-making power was subject to the authorisation and consent of Hinga Norman. According to Mr Nallo, the primary function of the War Council was to recommend strategies for battle to Hinga Norman who, together with Moinina Fofana and Allieu Kondewa, would determine whether those strategies would be implemented. The War Council would also recommend punishments for combatants who had engaged in misconduct. 

While Norman, Fofana and Kondewa were each alleged to be members of the War Council, the witness implied that their authority was superior to that of the council itself. In keeping with his metaphor of the three accused forming a “Holy Trinity” within the Kamajor society, Mr Nallo seemed to suggest that the other council members [8]were beholden to the will of Hinga Norman, who acted in concert with Fofana and Kondewa when making decisions and issuing commands. In support of this suggestion, the witness described a particular incident where Hinga Norman refused to punish a Kamajor named Vanjawai [9], who is alleged to have killed a pregnant woman, Jeneba, at Gbonima village in the Bo district. Consistent with previous witnesses’ testimony [10], Mr Nallo alleged that he issued a report to the War Council regarding Vanjawai’s misconduct, recommending that the combatant be executed. According to Mr Nallo, members of the War Council admitted to being reluctant to recommend the execution or severe punishment of delinquent combatants such as Vanjawai, because Hinga Norman had told them that they would not be protected if other combatants sought revenge upon them as a result. This evidence seemed to be led by the Prosecution to implicate directly the first accused as “failing to take the necessary and reasonable measures to…punish the perpetrators” of unlawful killings, a war crime and a crime against humanity under the Counts 1-2 of the indictment. 

The Death Squad and Special Forces 
Mr Nallo alleged that the Death Squad was a group based at Base Zero headed by Tucker (aka “Jengbema”) and reporting directly to Hinga Norman. His evidence in this regard corroborated evidence given by Tucker himself, another key insider witness who testified earlier this session [11]. Mr Nallo alleged that the Death Squad were responsible for torturing and killing suspected rebel or junta collaborators that were captured from behind enemy lines. Mr Nallo described one instance in particular, when five “RUF/AFRC people” were handed over to the Death Squad and tortured to death [12]. Similarly, the Special Forces, a group that comprised of Sierra Leonean and Liberian Kamajors, reported directly to Hinga Norman and were responsible for killing suspected rebel and junta collaborators. He alleged that Borbor Tucker’s brother, John Hota, was killed by members of both the Death Squad and the Special Forces under the direct orders of Hinga Norman, a week after Norman allegedly ordered the Kamajor attack in Bo in 1998. 

“Black December” and the attacks on Bo and Koribundu 
The witness testified extensively to the orders ? both general and specific ? that were allegedly issued by Hinga Norman both at Base Zero and to the troops on the frontline. According to Mr Nallo, Norman ordered generally the killing of all AFRC/RUF collaborators and sympathizers (many of whom were allegedly killed by the death squad with Norman’s consent) and the burning and looting of suspected collaborators’ property. These orders were given by Norman at the training ground at Base Zero in the presence of Moinina Fofana and Allieu Kondewa as well as the other members of the War Council. Mr Nallo apparently carried these orders to the front line. Kamajors who were found to be disobeying these orders would be punished: either they would be physically maimed or killed. Mr Nallo also stated that Hinga Norman authorised civilian wives to be used “as rations for Kamajors”, alluding to the communal ownership of civilian women by the Kamajor group. 

Mr Nallo also testified to Norman issuing several orders to injure or killing specific individuals living in Sorgia village [13], Pipor village and Baoma Kpenge [14]. He then gave extensive evidence regarding Operation “Black December” in 1997 and the Kamajor attacks on Bo and Koribondo in 1998. Mr Nallo alleged that the purpose of Operation “Black December” was to starve out the enemy combatants surrounding the CDF-occupied territories throughout Sierra Leone. The rationale of the Black December operation (which lasted from December 1997 to February 1998) was to paralyse RUF/AFRC operations. Mr Nallo was involved in sealing road blocks and heard reports of several instances of Kamajor attack. Under cross examination by counsel for the second accused, the witness agreed to being “the architect of the Black December Operation”, having recommended it to the War Council for their review, perhaps showing the fine line between insider witnesses called by the Prosecution and the accused at trial. 

Hinga Norman is also alleged to have specifically ordered Nallo to kill the paramount chiefs of Valunia chiefdom and Bo Kakua, various members of the Bo town council and all members of the Sierra Leonean police force, whom Norman believed to be collaborating with the RUF at that time. The second accused, Moinina Fofana, is alleged to have heard the orders. He also ordered the Kamajors to loot the pharmacy at Bo for medical supplies and the burning and looting of policemen’s houses [15]. Norman is also alleged to have attended a meeting in Bo where he admitted ordering the Kamajors to attack the town a week after the attack had occurred. Mr Nallo is also alleged to have been carrying out orders for Hinga Norman in the final attack on Koribondo in March 1998. According to Mr Nallo, he was sent to Koribundo together with the Director of Operations and a 700-strong force of Kamajors with specific orders from Norman to ensure that the entire town was razed to the ground and no civilians were left standing. 

Counsels named during witness’s testimony: political involvement of Charles Margai 
Highlighting one of the many challenges faced by holding the trials in the country where the conflict occurred, Mr Nallo named local counsels for both the second and the third accused as being present at meetings in Bo attended by Mr Nallo, the accused and several members of the CDF. According to Mr Nallo, local counsel for the second accused, Mr Arrow Bockarie, was present at a public meeting at Bo town hall shortly after the attack on the town, where Hinga Norman admitted to being directly accountable for the actions of the Kamajors. 

While Mr Bockarie was not implicated as having any direct affiliation with the CDF, counsel for the third accused, Mr Charles Margai, was directly implicated as being involved in the leadership of the CDF, when the witness named him as the Minister of Internal Affairs in charge of the CDF under cross-examination by counsel for the first accused. The witness was unable to give an exact time-frame for when the CDF came under the control of the Ministry of Internal Affairs, and was vigorously discouraged by the Presiding Judge Itoe from guessing. The witness was, at the time, describing his departure from the CDF, and hence it is possible that Mr Margai was in charge of the CDF outside the indictment period. 

Mr Margai subsequently sought not to cross-examine the witness, causing a degree of nervousness in his co-counsel, Mr Yada Williams, who seemed unprepared for this eventuality. He was granted an adjournment by the court to prepare. Although there was no explicit mention in court of a conflict between Mr Margai’s role as legal counsel for the third accused and his alleged role in leading the CDF as part of the reinstated SLPP government, the incident seemed to show how the defense of the accused could be at once enhanced and compromised by the “insider” knowledge of local counsels, who lived through the conflict themselves.

Absence of sexual violence counts in the CDF indictment and proposed introduction of new evidence relating to women captured and held at Base Zero
During the course of proceedings on Friday, the Prosecution sought to lead evidence relating to the treatment of a group of 80 women who were captured by the Kamajors at Base Zero. The Defense objected to the Prosecution leading any evidence regarding the treatment of the women, on the grounds that such evidence related to acts of sexual violence for which the accused are not charged under the indictment. 

The Prosecution’s efforts to bring charges of sexual violence against the CDF indictees were precluded by Trial Chamber One prior to the beginning of trial last year. Despite noting the “importance that gender crimes occupy in international criminal justice”, the majority decision implied that granting leave to add sexual violence charges at that point in the pre-trial proceedings would amount to “creating exceptions” for gender offences, and it would prejudice the rights of the accused because the additions had not been made in a timely fashion [16].

The Prosecution is now seeking clarification from the Chamber regarding the extent to which evidence relating to acts of a violent sexual nature is admissible at trial. The Prosecution alleges that, despite the Chamber’s decision, the evidence it seeks to elad falls under Count 3 [17]or Count 4 [18]of the Indictment. Citing the Akayesu judgment [19]from the ICTR and the trial judgement in the Delalic case [20]from the ICTY, the Prosecution argues that the physical, mental and moral effects acts of sexual violence have on a victim enable such acts to be categorised as cruel and inhumane. At the very least, the acts in question constitute an attack on human dignity [21]. It argued further, that it would be illogical and artificial to differentiate between acts of a sexual nature and those defined as “non-sexual” when leading evidence regarding acts or crimes of violence against civilians, as “the administration of justice would indeed be brought into disrepute if evidence relating to unlawful acts…was adduced based on a definitional distinction.” [22]
Defense counsels for each of the first, second and third accused have responded separately to the Prosecution’s request for clarification. They have essentially argued that the Prosecution is seeking to obtain the “back-door” admittance of evidence already excluded under the Chamber’s previous decision rejecting the amendments to the indictment. Furthermore, they argue that admitting the evidence would fundamentally prejudice the right of the accused to be tried without undue delay. Counsel for Kondewa noted, in particular, that “there was no reasonable basis for the Accused to have focused his defense with such charges in mind. He acted appropriately and should not be penalized for failing to speculate about crimes not included in the Indictment.” [23]The Prosecution has responded by arguing that the fact that the amendment was not allowed does not mean that relevant and admissible evidence should be dismissed. Furthermore, they allege that the Defense has had adequate time to prepare, given witness statements disclosing the relevant acts were served on the Defense over a year ago: the Defense’s assumption that such evidence would not be lead is therefore unfounded, given the relevance and admissiblity of evidence is an ongoing issue at trial. The Chamber is yet to deliver any ruling or give any guidance to counsel on this issue. 

The Chamber sustained the Defense’s objection to inclusion of the evidence in this instance. Presiding Judge Itoe opined that the very fact that the women were captured by the Kamajors and held against their will implied that any act of sexual intercourse between those women and the Kamajors would amount to rape, a crime for which the accused were not charged under the Indictment. Judge Thompson noted further that he thought, given the motion pending, any evidence led by the Prosecution in this regard would be “on the borderline of permissibility and impermissibility”. 

The trial session ended with Presiding Judge Itoe commending Mr Nallo for coming “to ensure that there is lasting peace in this country”, a comment that on the one hand, seemed somewhat ironic or misplaced, given Mr Nallo’s self-confessed role in the atrocities committed during the conflict, but on the other, seemed sincere, given the witness himself had stated this was what he hoped would be achieved from his testimony. 

The CDF trial will resume on 25 May 2005. 

1.) As director of operations for the “Southern Region” Mr Nallo was in command of the operations undertaken by the CDF in Bo, Bonthe, Moyamba and Pujehun, although he alleges that he was under the direct instruction of Chief Samuel Hinga Norman when undertaking to direct these operations.    

2.) The terms “Kamajors” and “CDF” appeared to be used interchangeably by the witness, although he did mention other traditional hunting groups that formed part of the CDF during the course of his testimony.    
3.) Counsel for Kondewa gave the examples of IMF Kanneh, Charlie Tucker and Chief Quee.    
4.) For further discussion about evidence given by witnesses relating to the Poro society, see the testimony relating to the invasion in Bonthe Town.    
5.) According to the testimony given by previous witnesses, “Base Zero” was both a Kamajor training camp and the site of several meetings of high-level CDF commanders. See in particular the commentary related to the testimony of TF2-021 (“Special Court Monitoring Program Update No. 11” (5 November 2004)) and the testimony of TF2-004 (“Special Court Monitoring Program Update No. 12” (12 November 2004)).    
6.) The witness was unable to say when this occurred.    
7.) See in particular, the commentary relating to the testimony of Witness TF2-008 under “Special Court Monitoring Program Update No.13” (19 November 2004).    
8.) According to the witness’s statement dated 26 November 2002 (which was read back to him during the course of the proceedings and which he affirmed), the other members of the War Council were: Alhaji Daramy Rogers; Chief Quee, Chairman of the War Council; PC Charles Caulker; Charles Tucker; RP Kombe Kajue; IMF Kanneh; DC Ngajeh Aruna [phon.]; Vandy Sorka (Dama chiefdom); and Kandeh Samai (Juijuima [phon.] chiefdom). During the course of his examination in chief he further alleged that Sandy Denby, Francis Mustapha Lumeh (Chairman of Pujehun District) and MT Collier were also members of the War Council.    
9.) Vanjawai has been alleged by a previous witness to have authorised some of the worst acts of killing and looting during the conflict. See in particular “Special Court Monitoring Program Update No.13” (19 November 2004).    
10.) Id. According to the testimony of Witness TF2-008, violations on the war front were reported to regional commanders, who then brought reports to the War Council.    
11.) See “Special Court Monitoring Program Update No.21” (11 February 2005).    
12.) The witness was unable to determine when this incident had occurred.    
13.) He spoke in particular of: Joseph Lansana, whose ear was cut off and who had hot plastic dripped on his body - he was subsequently tortured and beaten; and an old woman who was cut several times with a machete and who was subsequently burned alive with her house.    
14.) Mr Nallo alleged that he and other Kamajors went to Baoma Kpenge on the order of both Norman and Fofana.    
15.) The evidence regarding alleged attacks on policemen in Bo corroborates the evidence given by TF2-119 during the third trial session for the CDF trial (See Update No.14 (26 November 2004)). Several crime base witnesses in the second session of the CDF trial also gave evidence regarding the alleged attacks on policemen in Kenema and Blama.    
16.) Decision on Prosecution Request for Leave to Amend the Indictment , SCSL-04-14 (CDF), 20 May 2004.    
17.) Count 3: “Inhumane Acts”, a crime against humanity, punishable under Article 2.i. of the Statute.    
18.) Count 4: “Violence to life, health and physical or mental well-being of persons, in particular cruel treatment”, a violation of Article 3 Common to the Geneva Conventions and of Additional Protocol II, punishable under Article 3.a. of the Statute. Urgent Prosecution Motion for a Ruling on the Admissibility of Evidence SCSL-04-14 (CDF), 15 February 2005.    
19.) Prosecutor v Jean Paul Akayesu ICTR-96-14T “Judgment” 2 September 1998 at para. 668.    
20.) Prosecutor v Delalic et al (Celebici), IT-96-21-T, “Trial Judgment”, 16 November 1998, para.552.    
21.) Decision on Prosecution Request for Leave to Amend the Indictment, SCSL-04-14 (CDF), 20 May 2004, at para.24.    
22.) Id., at para.31.    
23.) Response of third accused to Prosecution’s Urgent Motion For A Ruling on the Admissibility of Evidence SCSL-04-14 (CDF), 28 February 2005, at para. 20.    
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The public gallery was full to capacity for the much-anticipated opening of the AFRC case on 7 March 2005. All three accused were present for the opening statement as the prosecution outlined the fifteen charges brought against them in their combined indictment [1]. After the Prosecutor addressed the trial chamber and a predominantly Sierra Leonean audience, the chamber heard from two witnesses and began the testimony of a third before an incident relating to the disclosure of this witness’s identity led to an early adjournment of proceedings on Thursday. This incident highlighted the ongoing witness protection concerns faced by the court, and it resulted in the temporary suspension of a defense investigator, which could seriously hamper the defense’s ability to cross-examine witnesses. 

The first witness testified regarding atrocities allegedly committed during the January 1999 invasion of Freetown, and his evidence particularly focused on first accused Alex Tamba Brima’s command over troops at the capitol State House. Under international law, commanders can be held liable for the actions of their subordinates as well as for their own direct involvement in criminal acts [2]. The RUF and CDF cases thus far have centered on crime bases and command responsibility. During the first week of the AFRC trial, in contrast, the prosecution has already presented evidence of crimes that may have been directly committed by some of the accused individuals: the second witness this week gave evidence about third accused Santigi Borbor Kanu’s alleged killing of a woman in a town on the Freetown peninsula. The third witness was called by the prosecution to support the indictment’s novel charge of forced marriage, and she gave additional testimony regarding civilian abductions and amputations. 

Opening statement by the prosecution 

The Special Court Prosecutor made a rare appearance in court to deliver the first part of the prosecution’s opening statement, reserving the second half for a member of his team from Sierra Leone. The statement sought to establish the general crimes committed during the conflict, the individual criminal responsibility of the three accused, and the specific international criminal acts alleged in the indictment [3]. The Prosecutor drew heavily from the language of the indictment and from international humanitarian legal discourse: in particular, he emphasized the command responsibility of the three accused and alleged that they exercised “effective control” over their subordinates. He briefly introduced the doctrine of joint criminal enterprise, which is a key principle in the prosecution’s case linking the actions of the AFRC, the RUF, and Charles Taylor. 

Examples culled from prosecution witnesses were woven throughout the criminal allegations, and the prosecutor described some of the atrocities that he claimed would come forward in witnesses’ testimony before the trial chamber. These brief personal narratives drew from some of the prosecution’s “impact witnesses,” who would be brought to testify regarding particularly brutal atrocities. These examples emphasized the role of amputations, including the rebels’ alleged intent to send a “message” to President Kabbah by severing the hands of his constituents, as well as sexual violence, including rape and forced marriage. The Prosecutor touched upon the accounts of one victim of forced marriage and one child soldier, who will testify in support of these two novel charges under international criminal law. 

The Prosecutor stated that the AFRC case would be presented geographically rather than chronologically, opening with the January 1999 invasion of Freetown and subsequent retreat, and then moving backward to the May 1997 coup. In the second portion of the statement, trial attorney Boi-Tia Stevens claimed that the three accused had “abdicated their responsibility to the people of Sierra Leone” when, as former members of the Sierra Leone Army (SLA), they participated in the overthrow of the democratically-elected Kabbah government. 

The Prosecutor complemented his factual and legal allegations with a figurative style. Sierra Leone was characterized as a “small and hapless nation, cursed with mineral wealth” and its capitol during the 1999 invasion was depicted as an “oozing grave.” Combatants were “cold-blooded” and witnesses were “broken in body or mind, but not in spirit”: by listening closely to their testimony, the Prosecutor alleged, “you can almost hear the screaming, the rattle of gun fire, and the crying of infants being thrown into fires.” [4]
This style has engendered some criticism, particularly in relation to the first two opening statements by the Prosecutor last summer for the RUF and CDF trials [5]. During the pre-trial AFRC status conference held the previous week, lead counsel for the first accused noted that some of the statements made by the Prosecutor seemed “boxed and ready for media attention,” and he requested for the Prosecutor to restrict his use of allegorical language [6]. Without commenting directly on this criticism, the Presiding Judge remarked that opening statements should be confined to the evidence to be brought in the case [7]. In a separate interview, however, Prosecutor Crane expressed his view that the purpose of an opening statement was primarily symbolic in the context of an international tribunal. The Prosecutor considered himself to be speaking both to and for the people of Sierra Leone, and he noted that his statement employed religious symbolism as a mode of addressing his primarily Sierra Leonean audience [8]. Reactions in the public gallery appeared to be mixed: some felt that the prosecution’s statement was effective and well-delivered, and many people were impressed by the performance of trial counsel Stevens, while others felt that lines such as “we cry out loud for justice” privileged melodrama over the appropriate solemnity befitting a war crimes trial. 

Witness profiles 

Witness TF1-024. Witness TF1-024 is a mechanic residing in Freetown. His age was not established. The witness stated that he could read and write. He delivered his testimony under direct examination in English, and he switched to Krio for cross-examination. 

Witness TF1-277. Witness TF1-277 was born in Freetown and is 43 years old. He was educated through secondary school and is currently unemployed, though he worked before as a court clerk and for a tobacco company. He is married with five children. He testified in Krio. 

Witness TF1-023. Witness TF1-023 is currently a student. Her age was not given. She was born in Freetown and is Mende by tribe, though she does not speak Mende. She testified in English. She appeared as a category “A” witness, a victim of sexual violence, and thus testified with voice distortion measures in place. 

Testimony of Witness TF1-024 

The first witness was referenced in the prosecution’s opening statement, and through his testimony the prosecution sought to directly implicate first accused Alex Tamba Brima (aka “Gullit”) for issuing orders to force civilians to join his troops under threat of death. The witness testified that he was personally beaten by the rebels, and he claimed that he observed rapes, looting, and burning of property by troops under Brima’s control. 

The witness testified that he was instructed to join the rebels by three boys wearing ECOMOG uniforms [9]; when he refused, he was taken to the Freetown State House and beaten. The witness was then locked in the kitchen at State House with approximately 50 other people and kept without food and water for four days, during which time he claimed that women were being raped by rebel forces each night. Cross-examination focused on the basis of this allegation, as it was unclear whether the witness actually saw the rapes taking place from where he was held captive or whether he inferred that they were happening because he had heard women screaming. The witness clarified that he saw the rapes take place, though there was subsequent confusion as to whether the women were paid by the rebels; the witness first said that they were not paid, but later added that they were given Le5,000 (less than US$2), which he did not consider proper payment. 

The witness’s evidence places first accused Brima at the State House commanding troops during the rebel occupation of Freetown in January 1999. The witness claimed he had seen Brima before, and he knew that “Gullit’s boys” killed people when they refused to join the rebels. Under cross-examination the witness claimed that out of the group of fifty locked in the kitchen, approximately thirty refused to join the rebel troops; five of these individuals were killed in the witness’s presence, and those who continued to refuse were killed after they were let out of the kitchen. As ECOMOG advanced to the landmark cotton tree in the center of Freetown, the witness alleged that Brima ordered his men to burn down the State House. He stated that he was forced to carry a bomb for the rebels during their subsequent retreat, when the rebels allegedly burned houses as well as the vice president’s office, and he accompanied them as far as Calaba town outside of the capitol. 

Testimony of Witness TF1-277 

Testimony of the second witness sought to establish the direct liability of the third accused, Santigi Kanu, who the prosecution alleges bore the alias “Brigadier 55” (“five-five”), for the death of a woman in a small village outside of Freetown. In their pre-trial filings, defense counsel for Kanu have claimed that they will use the defense of “mistake of identity,” alleging that the alias “55” has not consistently been used in reference to their client [10]. The witness claimed that he had known who “55” was because he had heard him referred to under that alias when he saw him at the Benguema barracks. However, in light of the “mistake of identity” claim made by the Kanu defense team, the witness was not asked whether “55” was present in the trial chamber. 

The witness claimed that he was in Lumpa, a small village on the Freetown peninsula, in late December of 1998, and he left for the larger town of Waterloo after he heard that the rebels were coming. He watched through a window as rebels invaded the town and burned houses that night, and he identified the combatants as SLAs, members of the Sierra Leonean Army, as opposed to RUF rebels. This distinction is significant for both the prosecution and the defense in the RUF and AFRC cases, as SLAs were generally affiliated with the AFRC at the time of the alleged events. 

The witness testified that he heard a gunshot, and approximately ten minutes later a neighbor arrived and told him that his girlfriend had been shot by “Brigadier 55.” The neighbor was an SLA soldier, and he told the witness that “55” stated that he had killed his girlfriend because fighting men were reluctant to leave their women and go to the warfront. The witness contended that he saw “55” leave the man’s house and walk up the street with something silver in his hands; the woman was brought to the witness’s house and died shortly thereafter. 

Under cross-examination, the witness acknowledged that a representative from the prosecution had read his statement back to him in English, but he noted that he does not understand English. This highlights an ongoing issue emerging in witness testimony: many of the witnesses heard thus far have disputed the content of statements that they had purportedly made to the prosecution, and it appears that the process of statement-taking in the early stages of prosecution investigations was neither uniform nor particularly attentive to translation issues. 

Testimony of Witness TF1-023 
This witness stated that she was sixteen years old at the time of the alleged events, and she was called primarily to present evidence supporting sexual violence charges. Her evidence also addressed the use of child soldiers in the conflict a well as the abduction and mutilation of civilians. This testimony was interrupted after the witness expressed that she believed her identity had been disclosed: despite the use of voice distortion measures and submitting names into the record through written documents, it appears that some members of the public gallery were able to determine the witness’s name. 

The witness testified that she was captured by a young boy in combat fatigues in a large group of rebels while she was hiding in Calaba town, located on the outskirts of the capitol. The rebels allegedly told her and the other captured civilians that they would be used as human shields, and the group was taken to Allen town, where they were supervised by a Small Boys’ Unit (SBU). While there, a rebel forced her to watch another rebel cut out the tongue and amputate the hands of a young boy who was accused of being a Kamajor fighter, a member of the rival CDF forces. They then tied a threatening letter directed to ECOMOG soldiers around his neck and sent him away. 

Several days later a rebel took her back to Calaba town, where she was given to a rebel commander as his wife. The witness stated that she was a virgin at the time, and although there was no formal ceremony, she was forced to act as the commander’s wife and have sexual intercourse with him. The witness and commander moved around frequently with other rebels in order to avoid ECOMOG troops, and during this time the witness spoke with several other women who had been given away as wives. 

Several family members of the accused individuals were present throughout this witness’s testimony. In the morning of her second day of testimony the witness addressed the trial chamber directly, and she stated that she had been threatened by some members of the public gallery. She described an incident that had taken place in the court complex following her testimony the previous day: some women shouted the witness’s name at the vehicle she was being transported in as they were walking through the court compound. After indicating that her identity had been disclosed, the women allegedly shouted a Krio phrase that was translated into English as “we are now at daggers drawn.” 

Immediately following the witness’s address, the prosecution stated that they had received two separate security reports pertaining to this witness. The court proceeded in closed session in order to address these matters. Proceedings resumed in open session later that day, and it became apparent that an investigator for one of the defense teams had been suspended in relation to this incident. Defense counsel for the first accused brought an application for an adjournment of proceedings, arguing that he was unable to cross-examine the witness in light of his investigator’s suspension. The bench’s ruling on the application made certain facts a matter of public record: it appeared that the investigator had allegedly disclosed the name of the witness to certain people in the public gallery. The trial chamber ordered to refer the matter to the Registrar, and the investigator would remain suspended pending the outcome of the Registrar’s investigation. The chamber adjourned proceedings until the following week. 

In particular, this incident illustrates the tensions faced by the court in allowing broad public access to its proceedings while attempting to keep the identities of witnesses out of the public domain. This incident revealed that members of the public might understand some of the logistics surrounding witness movements and the identity of witness vehicles from what they have observed in the court compound. Furthermore, communication between accused individuals, members of the court, and the general public might be more porous than the court’s binding witness protective measures would indicate. These appear to be ongoing issues for court security and witness protection, and they highlight the additional challenges brought by holding trial proceedings in the country where the atrocities took place. 

Conduct of proceedings in Trial Chamber II 
Unlike the first trial chamber, judges in Trial Chamber II have adopted a more aggressive approach to curtailing repetitive questioning by defense counsel. The bench frequently requests to have questions re-phrased, and it appears that ungrounded allegations that the witness is lying will not be permitted in this trial chamber. When Brima’s counsel asked “are you lying, Mr. Witness?”, the Presiding Judge claimed it was not the terminology usually allowed in court, and statements by Kamara’s counsel alleging that “the truth of the matter is this: you aren’t here to tell the truth at all” and “are you just here to get money from the prosecution?” were deemed improper questions. 

Some antagonism appeared to develop between the defense and the bench during this first week at trial. The Presiding Judge attempted to enforce respectful modes of addressing the two female judges, which included objecting to a defense counsel’s use of the term “housekeeping” to describe courtroom management issues. One defense team member’s efforts to raise a number of matters relating to disclosure and trial management at the opening of trial was considered a challenge to the bench’s authority, and some members of the defense continued to approach the bench antagonistically throughout the remainder of the week. An ongoing strained relationship between the judges and some members of the defense teams could negatively impact the public perception of the court. Thus far, the bench of Trial Chamber I maintained a neutral approach to both the prosecution and the defense. Although Trial Chamber II does not seem to be privileging the prosecution, its volatile reactions to the defense may lead some members of the public to mistakenly assume that it is one of the adversarial parties rather than a neutral adjudicator. 

1.) The three accused in the combined trial referred to as the “AFRC case” are Alex Tamba Brima, Brima Bazzy Kamara, and Santigie Borbor Kanu. The prosecution alleges that all three were participants in the 1997 coup, part of the subsequent junta governing body, and in direct command of forces in various parts of Sierra Leone, which included commanding the 1999 invasion of Freetown. Further Amended Consolidated Indictment, SCSL-2004-16, 18 February 2005.    
2.) Article 6 of the Statute of the Special Court addresses individual responsibility; 6(1) establishes that those who “planned, instigated, ordered, committed, or otherwise aided or abetted in the planning, preparation, or execution of a crime” shall be held liable; 6(3) establishes command responsibility for a superior’s failure “to take the necessary and reasonable measures to prevent such [criminal] acts or to punish the perpetrators thereof.” The cases thus far have focused primarily on evidence under Article 6(3); the prosecution’s case in the AFRC trial has already brought evidence under Article 6(1).    

3.) Opening Statement of the Prosecutor delivered on 7 March 2005, available online at sc-sl.org.    

4.) Opening statement, page 17.    

5.) See Trial Chamber I Reports 1 and 2 from the War Crimes Studies Center. The prosecutor used phrases such as “the hounds of hell,” “the dogs of war,” and “slaying the beast of impunity” to describe aspects and actors from the conflict.    

6.) Kevin Metzger, counsel for first accused Alex Tamba Brima, on 7 March 2005.    
7.) Presiding Judge Doherty, AFRC Status Conference, 7 March 2005.    

8.) Interview with David Crane, Freetown, 10 March 2005.    

9.) ECOMOG designates the Economic Community of West African States Cease-Fire Monitoring Group, who were fighting in support of the Kabbah government to expel the rebels from the capitol. Much testimony and cross-examination has focused on the composition of fighting forces, and rebels allegedly used ECOMOG uniforms that they obtained from soldiers who had been captured or killed.    

10.) In their pre-trial brief, defense counsel for Kanu allege that “the name 55 was used or misused by several other persons, individuals or organizations”, and in particular, they note that one witness statement refers to “55” in the context of the RUF. Kanu Defence Pre-Trial Brief and Notification of Defenses Pursuant to Rule 67(a)(ii)(a) and (b), SCSL-2004-16, 22 May 2004, para. 29.    
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After a three-week recess for the Easter break, the RUF trial commenced its fourth session this week, with the prosecution calling its twenty-sixth witness. The trial session opened on Wednesday with the Honourable Judge Itoe “welcoming back this family” after a long break. Calling upon divine intervention, his Honour then added that the Chamber hoped “the Lord God will endow [us] with the energies to be able to scale through the six weeks that lie ahead…” 

Witness TF1-263, allegedly a former child combatant who was captured by the RUF in Kono, was the only witness that testified this week. Key issues that arose during the course of proceedings included the significance of establishing the exact age of child combatants, the lengthiness of examination-in-chief and cross-examination and the affect the timing of the Chamber’s release of decisions has on a witness’s ability to testify. 

Status conference 
A brief status conference was held on Tuesday, during which his Honour Judge Thompson noted that both direct and cross-examination of witnesses had appeared unduly lengthy and repetitious during the last trial session. His Honour urged counsel to co-operate in ensuring a fair and expeditious trial for the accused persons. Working towards this end the prosecution had reduced its total number of witnesses from 266 to 98. 

The timing of the Chamber’s rulings in response to motions was also the subject of some tension and debate. The prosecution noted that due to an outstanding ruling on a defense application for leave to appeal, Witness TF1-141 had on three occasions been forced to come to court with the expectation that he would be testifying, without being able to do so. On each occasion the witness had been separated from his family and was unable to attend school. Judge Thompson later identified a further five motions that were still pending, all of which were to be issued “shortly”. 

Witness protection and welfare: witness concerned with translation of his testimony
The prosecution announced on Friday that Witness TF1-263 had felt uncertain that his testimony was being accurately translated. According to the prosecution, the witness had disclosed his concerns to the court’s psychologist after testifying on Thursday. Upon being further questioned by his Honour Judge Thompson, the witness noted that the interpreter from the previous day had not interpreted his answers from Kono to English well. Judge Thompson noted that it was “eminently in the interests of justice” that both the prosecution and defense let the bench know if ever they feel that translation has become a problem. The issue became particularly significant in this instance as the witness is allegedly a former child combatant and the translated testimony in question related to his age. The witness was able to clarify the issue during the session on Friday. 

Determining the age of child combatants: what constitutes a child? 
The Special Court’s Statute gives the court with the power to prosecute persons with “conscripting or enlisting children under the age of 15 years into armed forces or groups (or using them to participate actively in the hostilities soldiers)” [emphasis added]. The three accused in the RUF trial are each charged (under count 12 of the indictment) with being individually criminally responsible or (in the alternative), having knowledge and effective control over commanders who were responsible, for the conscription of child soldiers. As such, the age of witnesses alleged to be child combatants during the conflict has become a highly significant issue at trial. 

The issue arose again this week, as Witness TF1-263, an alleged former child combatant, testified first to being 14 at the time of his capture by the RUF in 1998, but then under cross-examination by counsel for the first accused, stated that the year of his birth was 1983 (hence making him 15 at the time of capture). This was further evidenced in a statement the witness had given upon which he indicated his date of birth as being 1983. The witness later testified that he had been confused by the translation of the question asked by counsel and clarified further that his date of birth was 1984. His testimony in this regard may impact upon the Chamber’s ultimate determination of his status as a “child” and hence may significantly affect the degree of evidence that supports charges against the accused under count 12. 

The prosecution also extensively questioned the witness about the age of other child combatants in the RUF. To establish that these other children were the same age or younger than the witness, the prosecution asked the witness how many other combatants were about the same height as he was. Yet using height to determine the age of a child seems open to criticism, given the heights of adolescent boys between the ages of 12 and 18 can vary greatly. 

Given cultural perceptions of age in the context of Sierra Leone, where concepts of child, youth and adult are not solely measured in years and where ages of members of the community are not always known, determining age based on a Western understanding seems to have hampered the prosecution’s ability to prove its case in this regard. The arbitrary nature of the “under 15” rule in the Statute may potentially preclude a large proportion of witness testimony about alleged former child combatants as being determined as credible evidence of the age of combatants. 

Witness profiles at a glance 
Witness TF1-263 is 21 years old and was born in Koidu Town. He has three brothers and three sisters. The witness testified in Kono. 

Evidence at trial: Testimony of Witness TF1-263 

Witness TF1-263 was allegedly 14 years old when three rebels “speaking Liberian English” captured him and forced him to join the RUF as a child combatant. According to the witness, the capture occurred during an attack on his village in Kono in February 1998. The witness was then forced to work at an RUF camp in Kissy Town [1]where he pounded rice and undertook other domestic duties for “Wallace”, alleged und cross-examination to be a member of the Special Task Force. At the time of the witness’s capture, the camp was said to be under Superman’s command. 

The witness alleged that there were also civilians living at camps at PC Ground [2](allegedly under “General Issa’s” command, whom the witness later agreed was Issa Sesay) and Banya Ground (allegedly controlled by Morris Kallon). He further alleged that the first accused was the commander in charge (or the “overall boss”) of the three camps. Under cross-examination, counsel for the first accused sought to establish that Superman was the overall commander of the Kono district at this time. He also sought to establish that PC ground was also known as Superman’s ground and was controlled by Superman (and not Sesay, as was alleged). The witness stated he had never heard of a station know as Superman’s ground and continued to assert that Sesay was in charge of the camps in Kono at this time. 

Alleged killings by Sesay and Kallon
The witness spoke of two alleged incidents that directly implicated each of the first and second accused as committing unlawful killings, a crime under Counts 3-4 of the Indictment. He described seeing Issa Sesay pointing a gun at five naked civilians and returning later to find they had been killed [3]. He had also heard from a friend that Morris Kallon had shot and a boy for killing a goat and saw the boy dying. 

Alleged training at Camp “Lion” (Buedu)
According to the witness, Sam Bockarie (aka “Mosquito”) ordered the civilians based at PC Ground, Banya Ground and Kissy Town to be taken to Kailahun to be trained to fight against ECOMOG forces. He was one of six child combatants taken to Camp “Lion” in Buedu (Kailahun district) as part of a group of two hundred civilians that left from PC Ground led by RUF combatants “Five-five” and “Blood”. 

While in Buedu, the witness allegedly trained with nine other child combatants [4]. The witness described how he was taught by a training officer named Monika, who lectured the children on how to burn houses, attack villages and use guns. According to the witness, the trainee child combatants were subsequently given AK-47s. Under cross examination, defense counsel alleged that the witness was lying about being at a training camp at Buedu, arguing in the alternative that Monika was a training commander at a camp in Bunumbu (approximately 14 miles away). He further alleged that the witness was never trained as a child combatant, but was a domestic helper for Wallace’s family throughout his time with the RUF. The witness vehemently denied lying. 

“Operation No Living Thing” and attacks on Koidu and Mongo
The witness testified to fighting at Koidu as part of “Operation No Living Thing”, an operation that he was told was ordered by the first accused, Issa Sesay. Sesay is alleged to have been in Kono during the attack on Koidu town [5]. The witness then continued, describing his movement with Wallace from Koidu to Tombodu and then onto to Krubola and Mongo, as part of Superman’s group. The group met Savage at Tombodu and the witness saw bodies floating in the Savage Pit. 

Under cross-examination, counsel for the first accused argued that Superman was acting autonomously and outside the chain of command and control at this time. The witness agreed that Superman was “doing his own mission” in Tombodu and Krubola and no longer taking orders from Mosquito. Sesay and Superman were also alleged to have fallen out at this time. The existence of splinter or factionalised groups within the RUF seems to be emerging as a theme in cross-examination, the theory being that the accused did not have effective control of these factions at the time certain atrocities were committed. 

According to the witness, Superman’s group followed the advance team, who were “killing civilians in their path”. The group met with SAJ Musa, General Bropleh and “SLA Five-five” at Krubola. Superman and SAJ Musa are alleged to have led the attack on Mongo. 

Offensives against ECOMOG 
After the offensive at Mongo, the witness described a split in the group that had followed Superman. The witness remained with Superman and Wallace at Kabala, where the RUF/SLA forces allegedly launched two unsuccessful offensives against ECOMOG. SAJ Musa and Five-five ordered other rebels to go on to Freetown at this time. While the attacks were unsuccessful, the rebels and junta captured civilians from the town, who were taken to Koinadugu under the orders of SAJ Musa. They were allegedly trained for combat there. 

From Koinadugu, the rebels and juntas are alleged to have travelled to Makeni via Binkolo, where they launched a further attack on ECOMOG. The witness alleged that he was a bodyguard for “Blood”, a radio operator, and that he was in charge of carrying weapons for him while at Binkolo. Blood allegedly received a message that the first accused was at Magburaka, heading for Makeni, and that he had commanded his troops to attack Makeni as part of “Operation No Living Thing”. Superman’s party also joined the offensive. The attack is alleged to have last three days and to have been successful. Looting of the town is alleged to have started shortly thereafter. 

According to the witness, during the alleged attack on Makeni, Five-five is said to have contacted Superman via radio requesting reinforcements. Issa Sesay is alleged to have order the soldiers from the “Northern Jungle” (the RUF station at Kabala) to go to Lunsar. All those from Kono (Kono jungle) were to head to Freetown. 

Under cross examination, the witness agreed that he had heard while in Lunsar that Sesay had passed laws in Makeni to ensure civilians were protected. The witness also agreed that in-fighting between Superman and Sesay led to Sesay being pushed out of Makeni by Superman in the first dry season of 1999. Rambo was killed during the attack. Looting ensued and civilians were also terrorized in the surrounding villages as a result. 

UNAMSIL peacekeepers
The witness also alleged that he saw Issa Sesay arresting the UNAMSIL peacekeeprs in Makeni. According to the witness, Sesay had ordered their capture. 

1.) Under cross-examination, the witness alleged that Kissy town is a small village between PC Ground (at Meiyor village) and Koidu town in the Kono district.    

2.) PC Ground is alleged by the witness to have been the name for the RUF occupied area in and around Meiyor village, Kono district.    

3.) Under cross-examination, counsel for the first accused attempted to establish that the witness would have been unable to identify Sesay at the time the civilians were shot. He pointed to discrepancies in the witness’s statement in order to support this argument. The witness maintained that he knew it was the first accused who had committed the alleged murder.    

4.) The witness stated he didn’t know the ages of the other combatants, but they were about the same height as he was.   
5.) Under cross-examination, counsel for the first accused attempted to establish that Issa Sesay was not in Kono at any stage from February / March 1998 to December 1998. He pointed to discrepancies in the witness’s statements regarding who told him that Issa had ordered the attack in order to dismantle the witness’s credibility. The witness was adamant that Sesay was in Kono and had ordered the attack.    
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After being asked to come to the Special Court on several occasions to testify without being able to do so, Witness TF1-141, the twenty-seventh witness in the prosecution’s case, was finally able to testify this week. In accordance with the protective measures ordered by the Chamber for vulnerable witnesses, this alleged former child combatant testified via closed circuit television. Perhaps due to nervousness, the witness had to be asked repeatedly over the course of his examination-in-chief to slow down the pace with which he recounted his testimony. The witness also admitted on several occasions that he was unable to determine the length of time he had stayed at various locations, nor the month during which various events occurred, making it at times difficult to follow him. Witness TF1-141 was the only witness called this week, with a lengthy two-day cross examination by counsel for the first accused following his evidence in chief, despite warnings from the bench that all counsel should endeavour to be expeditious. 

Other issues that arose at trial this week were the extent to which the payments received by prosecution witnesses may motivate them to testify and the age of child combatants, both of which are discussed in this report. 

Witness profiles at a glance
Witness TF1-141 , a child witness, is 18 years old and testified via closed circuit television. The witness was born in Koidu town and attended school until fifth class. The witness has been diagnosed as having post-traumatic stress disorder. He testified in Krio. 

Continued cross-examination of Witness TF1-263 
Proceedings began on Monday with the continued cross-examination of Witness TF1-263. Counsel for the second accused, Morris Kallon, sought to establish that there were several combatants referred to as Kallon in the RUF. He questioned whether the witness knew any of these other commanders and subsequently alleged that the commander who had committed the atrocities the witness had spoken of was not his client. The witness denied knowing any of the other commanders.

Counsel for the third accused briefly questioned the witness regarding his knowledge of the presence of military police in Kono and Makeni. The witness testified that he did not know of any military police in Kono, but that in Makeni, they had been responsible for ensuring that the “laws” allegedly passed by Sesay (prohibiting burning, looting and rape in the town) were enforced. Seemingly showing solidarity with defense counsel for Sesay, his cross examination seemed to assist solely the first accused.

Testimony of Witness TF1-141
Initial capture at Koidu Town
Witness TF1-141 was allegedly captured by the RUF in early 1998 during a rebel attack on Koidu town. The witness became one of several child combatants or small boy units (SBUs) under the command of Akisto, alleged to be Morris Kallon’s bodyguard. Both Sesay and Kallon were allegedly involved in the attack. The witness undertook food finding missions during which he witnessed several civilians being killed and women being raped or forced into marriage with the commanders. In particular, Morris Kallon is alleged to have “married” a young girl from the bush surrounding Guinea Highway. 

According to the witness, the RUF conscripted civilians at Koidu town to help them loot the town and carry the property to their base at Kailahun. Civilians who became tired from carrying heavy loads were executed. Bockarie is alleged to have been in radio communication with the second accused, Morris Kallon, and to have ordered the looted items to be brought to him at “Burkina” ? a code word used by RUF commanders for various towns in the Kailahun district at various points in time. The witness then travelled with RUF combatants lead by Johnny Paul Koroma from Koidu town to Baoma, where the combatants handed over all the looted property to Bockarie at a muster parade. The property was loaded onto trucks by civilians and allegedly taken to Buedu, where Bockarie was based. From Baoma, the witness travelled to Kailahun town and then on to the Camp “Lion” training base at Bunumbu. Upon arrival at Kailahun town, the witness alleged that he was taken to “H5” headquarters, where he was introduced to “Colonel Gbao”, alleged to be a G-5 commander (or civilian liaison) at the time.

Alleged training at Camp Lion (Bunumbu) 
The witness testified to being a member of the “Ranger Squad” at Camp Lion. The squad comprised of Small Boy Units (SBUs) and some “big brother” combatants. In this regard his testimony contradicted the testimony of Witness TF1-263 and supported the defense’s theory of the location of the camp. Practical Training Instructors or “PTIs” trained the combatants. 

According to the witness, SBUs were made to undergo three preliminary stages of training. First, combatants would be taught how to dismantle and reassemble a gun. Next, the combatants were taken to a circular structure known as “alaka” which they would be asked to pass through, being severely beaten by their PTIs at each end. During the final stage, known as FFAP or “Firing From All Positions”, combatants would be asked to lie on the ground while commanders fired at them, the object of the exercise being to test the new combatant’s ability to dodge bullets. According to the witness, several combatants were killed during the second and third stages of training. 

The witness also testified to the existence of Small Girls Units or “SGUs” at Camp Lion. He further testified to being drugged ? that is, “injected with medicine that made him sleep for three days” - after he had completed his initial training. CO Issa or “Povei” is alleged to have visited the training base and addressed the SBUs and SGUs. According to the witness, during his address the first accused threatened to execute the child combatants who failed to do as they were ordered. 

Offensives in Kailahun and Kono
The witness could not remember how long he stayed at the Bunumbu training camp, but recalls that it was a long time. From Camp Lion, the witness went on to fight in an offensive to capture Daru, occupied by ECOMOG at the time. Sam Bockarie (also known to the witness as “Master” and “Skinny”) is alleged to have been leading the offensive. The witness identified several other boys his own age in his company [1]. The witness subsequently fought in missions in the Kailahun district including offensives against ECOMOG at Manowa and Segbwema. The RUF were also alleged to have captured the towns of Bunumbu and Koindu Ngeiya (the latter of which is in the Kono district). 

Murder of Fonti Kanu and receipt of arms shipments 
The witness testified that the first accused, Issa Sesay (or “Povei”), killed an SLA soldier, Fonti Kanu, at a muster parade in Buedu. According to the witness, “Jungle Charges” were laid against Fonti Kanu for failure to follow instructions (FFI) and having a difference of intention (DI). He understood that Povei was in charge at the RUF defense headquarters and Buedu when Sam Bockarie aka “Master” was not there. Sesay allegedly threatened to kill combatants who disobeyed orders at the meeting.

In another instance, Witness TF1-141 also testified to seeing two alleged arms shipments arrive at Sam Bockarie’s house. Bockarie was in Buedu at the time and, according to hearsay evidence, Charles Taylor aka “Papay” is alleged to have accompanied the delivery. 

RUF Operations
The witness spoke of several operations undertaken by the RUF throughout Sierra Leone. In particular, he alleged that he knew or had participated in Operation “Born Naked”, Operation “Spare No Soul” and Operation “No Living Thing”.

Operation “Born Naked”
Operation “Born Naked” allegedly comprised a series of “ad hoc” or spontaneous attacks ordered by the second accused, Morris Kallon, during which combatants would strip naked and burn and loot property. Kallon is alleged to have ordered two attacks of this nature that the witness knew about. The first attack occurred at Koidu town, during which the rebels stripped naked and fought against SLA combatants who had occupied a bank at Opera. The rebels involved in the attack subsequently robbed the bank and took the proceeds to their base at Guinea Highway. Kallon is said to have launched a second attack as part of Operation “Born Naked” after the RUF captured Nyiama Joru (Kenema District). As they were retreating from Nyiama Joru, combatants were further ordered to execute civilians they saw. The order was given by Major Tolo, who is alleged to have said that “Master” had given the order to do so. The witness identified the term “Master” as being an alias for Morris Kallon, despite the fact that he had already identified Sam Bockarie as being “Master” in another instance.

Operation “Spare No Soul”
The witness also testified to participating in offensives launched as part of Operation “Spare No Soul” at Jokibu and Bunumbu. As the name suggests, combatants were ordered to execute all civilians and enemies in their path. According to the witness, the first accused, Issa Sesay, gave the instructions for this operation via radio communication from Buedu. The witness further testified that combatants burned and looted houses and raped women during the attacks on these towns. Under cross-examination the witness testified that nearly all the civilians had escaped the towns for the bushes when these offensives were launched. Defense counsel argued that Sesay had ordered the attacks knowing the civilians were no longer occupying these villages. The witness denied knowing Sesay’s motivations, but suggested that Sesay would not have known the civilians had fled the town at the time he gave the order. 

Operation “No Living Thing”

The witness was a combatant in the offensive that launched a second attack on Koidu town, Kono district as part of Operation “No Living Thing”. The offensive was launched after the witness had been in Buedu for some time. According to the witness, as was common for other offensives, combatants were divided into three teams: the advance team, the “bulldoze” team and the rear team. The witness was part of the bulldoze team. Sam Bockarie allegedly ordered the mission. The first accused, Issa Sesay was alleged to be in Koidu town with the combatants at the time of the attack. Troops were subsequently sent from Koidu Town to reinforce the SLA at Makeni. 

Kallon alleged to remove pregnant woman’s foetus
The witness also alleged that while on a food finding mission with Morris Kallon in Tombodu, RUF commanders placed bets on whether a pregnant female civilian was carrying a male or female child. According to the witness, the commanders forcibly held the woman down while Morris Kallon and another unidentified combatants slit the woman’s stomach open. A third commander then removed the foetus by inserting the butt of his bayonet into the woman’s stomach. The foetus was subsequently cut in two. 

Cross-examination by counsel for the first accused
In a lengthy cross-examination that spanned the course of two days, counsel for the first accused sought to dismantle Witness TF1-141’s credibility by pointing to various inconsistencies between the witness’s statements and his oral testimony. The witness defended these inconsistencies by asserting that when he gave his original statement in 2003, he did not trust the prosecution and did not feel as comfortable discussing the events that had occurred as he had in recent months. He stated that he now felt comfortable enough with the lawyer from the prosecution to tell his entire story. He also admitted to lying about his age at disarmament because combatants above the age of 18 received material benefits that child combatants were not eligible to obtain. 

Counsel for the first accused further sought to show inconsistencies between the witness’s most recent statements and his original statement in 2003. Counsel for the first and third accused had each made oral submissions during the last session of the RUF proceedings contesting the admission of these additional pieces of evidence. The Chamber ruled against the exclusion of the evidence [2]. Counsel for the first accused had primarily based his submission on the grounds that the evidence embodied in the witness’s most recent statements should have been served on the defence prior to the beginning of trial, rather than as part of the court’s continuous disclosure regime. This included seven alleged “new” pieces of evidence, including the allegations: that the first accused was present at the Bunumbu training ground (Camp Lion) and gave orders of any kind; that Sesay was present in Koidu town at the time of the witness’s capture; and that Issa Sesay killed Colonel Fonti Kanu, all of which were alleged by the witness under examination in chief [3]. The Chamber delivered a short oral ruling on the defense’s leave to appeal the ruling against the exclusion of the evidence. Application for leave to appeal the decision was denied. 

Legal and procedural issues
Court’s payments to witnesses acting as an inducement? 
Defense arguments relating to the amounts paid to witnesses by the Special Court dominated the morning’s proceedings on Monday. In what has become a running theme in the defense’s cross-enquiry, Witness TF1-263 was questioned extensively on the amounts given to him by the Witness and Victims Support Unit (WVS) during the time in which he has given statements to the prosecution. It was revealed that over the course of approximately six and a half months, the witness had received a total of Le 1,456,000 in payments for expenses from the Special Court. The breakdown of these expenses was not revealed. 

The prosecution objected to defense counsel’s questions, on the grounds that payments made to witnesses at the Special Court are made under court order and pursuant to a practice direction issued by the Trial Chamber I [CHECK]. The defense argued that, in a country where so many people are living below the poverty line, receiving amounts of money which far exceed the average income could, at best, motivate witnesses to testify and at worst, act as an inducement to change the testimony in their witness statements [4]. The defense seemed to be arguing that due consideration should be given to the affect the receipt of large sums of money would have on witness’s testimony, but were cautious to construe the argument in terms of the testimony of the witness rather than the actions of the court. The prosecution, on the other hand, counter-argued that any negative inference about a witness’s credibility based upon a payment he receives pursuant to a court order is unfair, given the witness has not asked to be paid, nor does he determine the amount he receives. The prosecution appeared to be alleging that the collateral argument being launched by the defense was that payment structure endorsed by the practice direction was flawed. 

The Chamber sustained the objection but then allowed the line of cross-enquiry, provided the questions were limited to what expenses and allowances the witness had received and did not infer any mala fides intent on behalf of the court or the WVS. 

Age of alleged former child combatant cause for greater consternation
The arbitrary nature of the legal definition of a child under the Special Court’s Statute precipitated further legal arguments about the age of Witness TF1-263 this week. The prosecution sought successfully under re-examination to ask Witness TF1-263 what year he was born, the Witness answering 1984, hence re-establishing his age as 14 at the time of capture and his status as a child combatant. However, the Chamber subsequently allowed counsel for the first accused to tender a witness statement evidencing the witness’s year of birth as 1983.

1.) Using what appears to be a common prosecutorial tactic for identifying child combatants, he said he could tell they were his age because they were the same height and stature as he was.    

2.) SCSL-04-15-T, Ruling on the Oral Application for the Exclusion of Statements of Witness TF1-141 dated respectively 9 October 2004, 19 and 20 October 2004 and 10 January 2005 (3 February 2005).    

3.) In relation to the final allegation, the witness had previously stated that Sam Bockarie had been responsible for the killing, but in one of his most recent statements recounted that Bockarie was in France at the time. In that statement, Bockarie is alleged to have ordered Fonti Kanu to be killed via radio communication from France.    

4.) Counsel for the first accused argued that the payments are likely to motivate witnesses to testify, whereas counsel for the second accused argued that the payments could be construed as tantamount to inducements.   
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After the second week of the AFRC trial was cut short in order to give counsel for the first accused time to find a replacement investigator, the trial resumed for its third week of hearings following a scheduled court recess. The investigator had been suspended from the court complex pending the outcome of an investigation relating to the disclosure of a witness’s identity during the first week of trial proceedings [1]. None of the accused individuals and none of the lead counsels from the three defense teams were present on the first day of trial, and the chamber encountered a brief delay as it deliberated on how best to proceed without the Brima team’s investigator.

Following its ruling to immediately continue proceedings, Trial Chamber II heard from seven additional witnesses in the AFRC trial, bringing the total number of witnesses called thus far by the prosecution to ten. Four of the witnesses testifying this week had been amputated during the 1999 rebel invasion of Freetown, and the court heard from its second gender-based violence witness in this case, who testified regarding particularly brutal atrocities including forced cannibalism and the live burial of an infant. This witness’s testimony sought to directly implicate “Brigadier Five-Five” for civilian abductions and related atrocities, who the prosecution alleges is the third accused Santigie Borbor Kanu. 

As in Trial Chamber I, the defense continues to raise issues relating to rolling disclosure: the chamber ruled this week that serving a document on the morning of a hearing constitutes insufficient notice when the statement arose from a meeting between the prosecution and the witness that took place the previous day. 

Suspension of Brima Defense Investigator 

The investigator for the team of the first accused had been suspended by an order from the bench shortly before the court recess; the ruling specified that he would remain suspended pending the outcome of an investigation that could eventually lead to contempt of court proceedings. The day before trial resumed, counsel for the first accused had filed a request for adjournment on the grounds that the team could not adequately represent their client without an investigator. Judge Lussick seemed concerned that the team may have considered its motion to be “a fait accompli,” noting that none of the lead counsel nor the accused were present that day in the trial chamber. The defense contended that the absence of lead counsel was coincidental, and they did not instruct their clients to refrain from appearing.

In her oral submissions, one of Brima’s attorneys explained that although the Defense Office had supplied the team with a list of possible replacements for their investigator, their client had categorically rejected all of them, stating instead that he wished to await the outcome of the investigation. The prosecution argued that the defense was only entitled to bring the motion if they could demonstrate that the fair trial of the accused had been jeopardized. Citing the court Rules of Procedure and jurisprudence from the ICTR, the prosecution asserted that the three accused were not given a right to appoint their own investigators as they exercised with their legal counsel. The judges ruled unanimously against the request for adjournment, stating that the previous adjournment of 14 March was designed to allow the defense team adequate time to retain another investigator. The defense was granted a short recess to consult with their clients.

This incident once again highlighted the ongoing tension of balancing expeditiousness with the rights of the accused. While the ruling prevented further delays, the Brima team continued to claim that they had been handicapped by their investigator’s suspension, and they further asserted that his suspension called into question the work he had completed for the team thus far. Counsel for all three teams refrained from cross-examining the first witness this week, claiming that they were unable to continue without first consulting the accused individuals and a new investigator, but cross-examination proceeded as usual the following day. As the three teams in the AFRC trial have decided to conduct a joint defense, it appears that they can share investigators and information between teams until a new investigator is appointed. In light of the three week period the team had for locating a new investigator, the chamber’s decision to continue trial seemed a reasonable resolution.

Witness Profiles
Witness TF1-098. Witness TF1-098 was born in Freetown in 1973. He testified in Krio regarding the January 1999 invasion of Freetown.

Witness TF1-278 . Witness TF1-278 does not know when he was born, but he estimates that he is 52 years old. He was born in the Tonkolili District in the northern region of Sierra Leone. He speaks Limba, Krio, and Temne, and he testified in Krio. The witness stated that he used to be a cook, but he became a beggar following his amputation by the rebels.

Witness TF1-084 . Witness TF1-084 is 52 years old. He is married with seven children. He has not attended school and does not know how to read or write. He is a businessman. He testified in Krio.

Witness TF1-085 . Witness TF1-085 is 19 years old. She cannot read. She is a category A protected witness, and therefore testified with voice distortion measures in place. She testified in Krio.

Witness TF1-320 . Witness TF1-320 was born in a village in the Port Loko District in 1936. He has never been to school and does not know how to read or write. He is married with six children. He is a farmer. He testified in Temne.

Witness TF1-083. Witness TF1-083 was born in Tonkolili and is approximately 35 years old. He has never attended school and was a trader in building materials. Now he is a beggar. He speaks Krio and Temne, and he testified in Temne.

Witness TF1-227. Witness TF1-227 is 37 years old and was born in Freetown. He attended school and received a teaching certificate. His native language is Limba, but he also speaks Krio and testified in English.

Testimony regarding amputations during the 1999 Freetown invasion
Four witnesses this week gave evidence regarding the January 1999 invasion of Freetown: they described troops burning houses, stealing civilian properties, and corpses littering the capitol. Two of the witnesses (TF1-098 and TF1-278) testified that rebels came to their homes and set them on fire; before a third witness (TF1-084) left his house, he saw rebels taking people away. Two of the witnesses hid in a nearby banana plantation and were later caught by the rebels.

All four witnesses gave evidence regarding their amputations by the rebels: TF1-098 stated that his hand and the hands of seven other people he had been captured with were amputated by rebels wielding a cutlass at a nearby primary school. TF1-278, a double amputee, stated that he was captured with his family: in order to prevent the rebels from cutting his son’s hand, he offered his remaining hand in its place. TF1-084 was captured with a group of people, seven of whom were shot, and his hand was amputated with an axe. Witness TF1-083 appeared to be testifying regarding a similar incident: he began sobbing when he described how he had been caught with a group of people approximately two weeks after the Freetown invasion, and his captors said that they would kill some members of the group and eat the others. Two men were taken away and the witness believed they were killed; the remainder were amputated, and the witness’s hand was cut off with an axe. 

Following the prosecution’s emphasis in their opening statement, questions under direct examination focused on the alleged intention of the rebels to send a message to President Kabbah through amputating the hands of his suspected constituents. The AFRC indictment specifies that the AFRC/RUF “committed the crimes to punish the civilian population for allegedly supporting the elected government of President Ahmed Tejan Kabbah and factions aligned with that government.” [2]Each witness testified in support of this connection between the amputations and the Kabbah government: TF1-098 was told that the hands from the group of amputees would be sent to Kabbah to indicate that the rebels were in control; TF1-278 was told to go to Kabbah: no more voting; rebels told TF1-084 that he was sentenced to have his hand amputated “because of the government”, and TF1-083 was told to go to Kabbah to ask for a hand. Later in the week, Witness TF1-227 also testified that he saw rebels tell a man whose hand was amputated to go to President Kabbah. 

Cross-examination focused in part on determining which faction the rebels belonged to, and how the witnesses were able to identify the rebels as AFRC (SLA) or RUF members. This distinction was often difficult to make during the Freetown invasion: some rebels took uniforms from opposing ECOMOG forces, while others were dressed in civilian clothing or a mixture of civilian and military clothing. The first witness called by the prosecution (TF1-024) stated that the rebels who captured him were wearing ECOMOG uniforms; this week, Witness TF1-278 first stated that he knew the rebels were SLAs because all rebels in uniform were SLAs, but he later commented that he could not tell the difference between SLAs and rebels. According to the prosecution’s assertion of joint criminal enterprise, the ex-Sierra Leonean Army AFRC forces were aligned with RUF rebels at the time of the invasion, whereas the defense continue to dispute the nature and extent of the association between the two factions. 

Testimony of Witness TF1-095 regarding forced marriage and other alleged atrocities
The prosecution called its second Category A protected witness in the AFRC case, who testified primarily in support of the prosecution’s charges of sexual violence. The witness described a number of atrocities that she claimed she had experienced directly, and she testified to further acts that she witnessed against abducted civilians captured by troops allegedly under the control of “Brigadier Five-Five,” including an order passed by “Five-Five” to bury a child alive. Testimony of this witness covered a number of counts from the AFRC indictment, including sexual violence, looting and burning, unlawful killings and abductions by the rebels.

The witness claimed that during the January 1999 invasion of Freetown, rebels amputated a child, threatened to burn down her family’s house, and captured the witness, who was made to carry loads for the rebels as they walked from Wellington to Allen town in the Freetown area. As she left the area, she saw rebels burning houses, killing people, and looting property. The witness’s testimony sought to establish that “Five-Five” was in command of the rebel group that abducted her. The witness was carried into a church where a number of girls were raped: she was beaten, tied, and then raped by a commander under “Five-Five,” who subsequently referred to her as his wife. After she sought treatment from an herbalist for her injuries, the commander shot the herbalist and forced the witness to eat what she believed was a human heart. 

Among the allegations made by the witness regarding rebel atrocities, two particularly brutal acts were described in detail by the witness. As the group travelled to Wellington on the Freetown peninsula, the witness stated that the rebels captured a number of women. A child of one of these women began crying, and “Five-Five” passed an order to have the child buried alive to prevent the enemy Kamajors from locating the rebel group. After a group of Kamajors was captured by the rebel group, the witness testified that some were killed and made into soup. “Five-five” ordered the group to eat the soup, and the witness testified that those who refused were killed.

The witness gave further testimony about her alleged forced marriage to the man who had abducted her. She stated that she lived in Masiaka with the rebel commander and his other captured “wives,” during which time she was forced to have intercourse with him and take drugs. She also stated that she became pregnant and miscarried several times. Under cross-examination the details of the “marriage” ceremony were read from prior statements. The witness testified that she eventually attempted to escape with two other women: however, they were intercepted by young rebels outside the town, who carved “AFRC/RUF” onto the bodies of the two other women with a blade. The witness was locked up and retrieved by her commander “husband,” who subsequently beat her and threatened to kill her. The witness stated that she was trained in combat by a female commander in Port Loko and sent to attack the town of Kono in the eastern part of the country. The witness eventually escaped and returned to Freetown.

Testimony of Witnesses TF1-320 regarding unlawful killings 

The witness testified that he was at his cassava farm with his wife and son in the Port Loko District in when rebels invaded in 1999. He was captured along with his wife and son, and they were taken to Manarma, where they were grouped with a number of other captured civilians from surrounding villages. They were lined up and divided by gender: the witness stated that the women were brought inside his house and hacked to death with an axe while the men waited outside. All but three of the men were subsequently killed, and the witness’s house was burned down by the rebels. The witness stated that he was tied with a cord and taken by the rebels to Port Loko; he later escaped into the bush en route to another town. He stated that his eldest son was captured by the West Side rebels, an AFRC splinter group, and he remained with them for over two years. The witness became clearly distressed under cross-examination, and he invited the court to see the mass grave in his village as proof of the killings.

Testimony of Witness TF1-227 regarding abductions and forced labor 

Witness TF1-227 began testifying on Friday, and his direct examination continued into the following week. He stated that in mid-January of 1999 he fled Calaba town with his family in order to escape the ECOMOG and rebel crossfire. In the process of moving around to avoid the rebels, the witness saw approximately 40 corpses dressed in civilian clothing. The witness claimed that he was subsequently abducted by AFRC rebels and taken to a base where a large group of abducted civilians had been assembled; the rebels burned the house he had been staying in and looted a number of properties from the house and the witness’s person. He testified that the civilians were forced to cook and perform domestic work for the rebels, and a girl he had taught in school informed the witness that she had been sexually molested by the rebels. The witness testified that a man whose hand was amputated was told to go show the hand to President Kabbah.

1.) Witness TF1-023 reported to the court that her name had been called and she was threatened within the court compound by some women who had been sitting in the public gallery. For additional details, please see Trial Chamber II Update 1.    
2.) Further Amended Consolidated Indictment, SCSL-2004-16, Paragraph 41.    
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The prosecution in the RUF case thus far has called a total of 28 witnesses, and the pace of the trial has proved to be considerably slower than the other two trials. This slow pace seems at least partly due to the substantial amount of testimony given by insider witnesses in recent sessions, though it also appears to result from the extensive leeway granted by the bench to cross-examination by defense counsel. As the right to examine prosecution witnesses falls under the rights of the accused, the bench intervenes infrequently, which occasionally allows the defense to continue irrelevant lines of questioning. 

This week began with two days of continuing cross-examination of Witness TF1-141, the third former child combatant to be called in the RUF case thus far [1]. Thursday was a Muslim holiday, and the chamber spent the remaining two days of the week in closed session hearing evidence from an insider witness. As this witness had given evidence directly implicating all three accused, the court spent over four days in cross-examination of this witness, amounting to over a full week of court time spent exclusively on the evidence of Witness TF1-141. 

This week’s public testimony focused on the roles of the second and third accused within the RUF in operations in the eastern districts of Sierra Leone in 1998. Cross-examination was briefly interrupted as the court adjourned to remove a young boy from the public gallery: the Presiding Judge announced that “we are disturbed about a child like that being present in proceedings like this.” Children younger than twelve years old are not permitted to attend court proceedings. 

Continuing Cross-examination of Witness TF1-141 

The prosecution had originally sought to call this young ex-combatant during the previous RUF trial session on 18 January, but his testimony was first delayed in order to assess his psychological state and then postponed due to allegations by the defense that the prosecution had violated its disclosure obligations [2].

Combatant relationships within the conflict 
 Counsel for the second accused questioned the witness’s perception of the differences between fighting factions during the conflict. This theme is particularly significant for defense counsel in both the RUF and AFRC cases, as they are contesting the prosecution’s allegation of a “joint criminal enterprise” between the two factions. The overlapping categories of combatants are not always consistent in witness testimony, reflecting the changing relationships between the factions during the course of the conflict: AFRC fighters are frequently referred to as “SLAs,” former members of the Sierra Leone Army who sided with the rebels after the May 1997 coup, and the term “juntas” is often broadly defined to include AFRC and SLA combatants as well as RUF rebels. During cross-examination the witness was asked to define some of the terms he had been using, and he stated that he understood the term “combatants” to refer to the RUF or SLA, whereas the term “rebel” referred strictly to the RUF. 

Kallon’s counsel explored alleged atrocities committed against the rebels: in particular, he drew the witness into describing how some soldiers and junta collaborators were burned alive by civilians and Kamajors. These alleged atrocities committed against the AFRC and RUF forces in the Kono district appeared to be retaliation for “Operation Pay Yourself,” in which junta forces looted civilian properties during their withdrawal from Freetown in February of 1998. The witness stated that Kamajors had also burned houses of some junta collaborators. Supporting the prosecution’s claim that the two factions were operating closely together with the same purpose, the witness stated that the composition of the juntas was very mixed when they captured Koidu town in the Kono district, and it was difficult to separate RUF rebels from SLAs.

Individual and Command Responsibility of Kallon and Gbao
The defense also focused on command relationships within the RUF. During examination in chief, the prosecution led evidence directly implicating Morris Kallon as the commander in charge of the men who had initially captured the witness in Koidu town. The witness had also stated that Kallon personally ordered Small Boy Units (SBUs) to go on “food finding missions,” in which civilians were captured and made to carry food for the rebels. The witness had also alleged that Kallon had taken a woman who was captured on one of these missions as his wife. These allegations would constitute individual responsibility under Article 6(1) of the Statute [3]. Counsel stated that these claims were “a figment of [the witness’s] imagination”; however, he did not provide a foundation for contesting them. 

When defense counsel asked the witness if their client was only a major at the time of the events he had been described, the witness stated that “sometimes assignment is greater than rank,” a point that he repeated several times during his testimony, adding that within the RUF a person could be a corporal and be made a brigade commander. The defense has consistently tried to show that the command structure was far more fluid than the prosecution has alleged, but in this case the witness seemed to be indicating that Kallon had more responsibility than his rank would indicate. The witness claimed that he knew the second accused was a senior officer based on where Kallon stood during the muster parade. 

The following day, defense counsel for Kallon returned to a particularly gruesome incident in Tombodu that the witness had described under direct examination. The witness had alleged that rebels had made a bet regarding the fetus of a pregnant woman, and they subsequently killed her and cut her fetus in half. The witness claimed that Morris Kallon was the most senior commander who arrived after the incident had transpired. The witness maintained that the commanders did nothing to punish the perpetrators and instead “admired the situation,” which could constitute a “failure to prevent and punish” according to the Statute if the witness’s evidence is considered credible [4].

In direct examination the witness testified that Colonel Gbao was a G-5 commander responsible for screening recruits at Kailahun, and he personally used small boys as “securities.” Cross-examination by counsel for the third accused focused on the role of the G-5 commander, the position allegedly held by Augustine Gbao in Kailahun, though this was contested by Gbao’s counsel. The witness established that the G-5 was an administrative unit rather than a combat unit, and it was responsible for overseeing the relationship between RUF combatants and civilians. The defense sought to establish that Gbao’s responsibility for the alleged atrocities was fairly limited: his unit screened new recruits to determine whether they belonged to enemy groups, and it also was responsible for deciding how many civilians were needed for rebel labor. 

Trauma, memory, and witness testimony
As with other child ex-combatants, this witness was in an unusual position of being both a victim of and a perpetrator in the conflict. He had been previously diagnosed with post-traumatic stress by the court psychologist, which meant that he was considered to be a vulnerable witness who carried a greater risk of being re-traumatized through the process of testifying [5]. Despite this risk, and despite the fact that his testimony lasted for over a week, the witness appeared to adapt reasonably well to the courtroom environment. The difficulties he expressed during his testimony seemed to reflect the challenges faced by witnesses in general, who must attempt to conform memories of events that transpired years ago to the precise requirements of legal frameworks. This witness repeatedly stated that “my head is not a computer; I cannot recall everything.” 

1.) Witness TF1-199 was called during the first trial session , and the second, Witness TF1-021, appeared during the second trial session. For details of their testimony, please refer to Special Court Update No. 3 and Update No. 11 respectively.    

2.) Please refer to Special Court Update No. 18 for additional details.   
3.) According to Article 6(1) of the Special Court Statute, individuals who “planned, instigated, ordered, and committed or otherwise aided and abetted in the planning, preparation or execution of a crime referred to in articles 2 to 4 of the present Statute shall be individually responsible for the crime.”    

4.) Article 6(3) of the Statute states that “the fact that any of the acts referred to in articles 2 to 4 of the present Statute was committed by a subordinate does not relieve his or her superior of criminal responsibility if he or she knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior had failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.    

5.) See report 18, section entitled “Post-traumatic stress and witness testimony.”    
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This week began with the continued cross-examination of insider witness TF1-362, whose cross-examination by counsel for the first accused took longer than direct examination, lasting a total of two full days. The court was adjourned Wednesday to observe the anniversary of Sierra Leone’s independence from Britain. Proceedings continued on Thursday with the testimony of a prosecution investigator, who was called in response to a request by one of the defense teams to clarify an issue from a previous witness statement. 

Witness TF1-114, the thirtieth witness of the prosecution, appeared this week as the fourth individual to testify in the open before the public gallery [1].Denis Koker was a former SLA member, and his testimony focused on the actions of the combined RUF/AFRC “junta” forces in the eastern provinces of Sierra Leone after their withdrawal from Freetown in 1998. In particular, his testimony sought to directly implicate first accused Sesay for ordering “Operation No Living Thing” and second accused Kallon for civilian abductions and forced labor. 

Witness Profiles
Anne-Catherine Hatt . Hatt was called as the 29th witness heard in the RUF case. She is an investigative judge from Switzerland who was employed by the Office of the Prosecutor. 

 Witness TF1-114. Witness TF1-114, subsequently identified as Denis Koker, was born in the Bo district. He was educated through form 5 and is partially able to read and write. He speaks Krio, Mende, and some English, and he testified in Krio. 

Witness TF1-060 . Witness TF1-060 was born in Lalehun, Tongo Field in the Kenema District. He gave one of his professions confidentially to the chamber, and he noted that he was also a diamond miner. He was a member of the Mende tribal group, and he testified in English.

Testimony of prosecution investigator on the statement-taking process
Cross-examination of witnesses has often centered on issues arising from the statement-taking process during the investigation phase of the prosecution’s case. From the evidence that has emerged thus far, it appears that there may not have been a uniform method used by prosecution investigators during their early interviews with witnesses. The defense has encountered difficulties in cross-examining some witnesses on written statements that they have denied ever making, which leaves the defense with less material for testing the prosecution’s case. By calling in this investigator, counsel for the third accused is attempting to establish that the omission of certain details from a witness statement supports his claim that Witness TF1-199 fabricated these details during his oral testimony in July of 2004. 

Trial Chamber I has already heard testimony from one investigator in the CDF case, who was called to testify in the last trial session in relation to a witness who had refuted significant parts of his written statements [2]. This week the court heard from Anne Catherine Hatt, an investigative and juvenile judge from Switzerland, who had worked as an investigator for the Office of the Prosecutor specializing in the use of child soldiers. Although she was called in to address issues surrounding the statement of a particular witness, her testimony provided a broader window into the investigative process. 

Hatt stated that she worked in Sierra Leone from May to November of 2003. During that time she focused on locating child soldiers, whom she contacted primarily through child protective agencies. If they agreed to speak with her, she would ask them about the details of their experiences as child combatants. Although she tried to conduct interviews in English, most of them were in translation, as was the case with Witness TF1-199. Significantly, Hatt noted that it was not the practice at the time to read back statements to witnesses, nor did investigators ask witnesses to sign their statements. The investigator wrote the report, and she signed it herself to verify that it was what the witness had told her. This practice contrasted with the description given by investigator Virginia Chittandra in the CDF trial, who stated that the interpreter would read back the statement to the witness, who would then sign or thumbprint it [3].

Defense counsel for Gbao claimed that his purpose in calling back the investigator was to establish that the witness had fabricated specific details about the abduction of UN peacekeepers in his oral testimony. He claimed that aspects of the abduction that the witness described during his oral testimony were absent from his written statement. During cross-examination, the witness told counsel that he had mentioned the incident in detail when Hatt interviewed him and wrote the witness statement. The investigator could not remember whether he told her about hostages, but she emphasized that she was primarily interested in the witness’s experience as a child combatant, and she did not focus on other charges of the indictment. 

Hatt’s testimony highlighted the gaps in the process of gathering evidence: she stated that children have shorter attention spans, which restricted the amount of time she had to work with child ex-combatants, and she was instructed to focus specifically on the issue of child soldiers, which meant that she often did not follow up on other lines of evidence. This testimony indicates some of the challenges faced by the prosecution in the process of gathering evidence for a large and complex case, where many of the witnesses allegedly suffered from, witnessed, or participated in multiple atrocities that fall under a number of counts of the indictment. The defense faces a different set of challenges in attempting to find a basis for cross-examination: witness accounts in court often vary from the information disclosed before trial in their witness statements, sometimes adding new incidents and allegations that the defense is often unable to investigate before trial. 

Testimony of Witness TF1-114, Denis Koker, regarding alleged junta atrocities 
The prosecution announced that Denis Koker, Witness TF1-114, had decided to testify in the open. Counsel for the first accused asked for an explanation, arguing that if the witness was no longer afraid about his identity being disclosed, other witnesses may also be able to testify openly. Koker responded that he did not want to be “in hiding,” and he wanted the people of his country to know that he was testifying before the Special Court. 

Koker was in Freetown at the time of the AFRC coup working for the Sierra Leone Army (SLA) making army uniforms. He fled to the Kono district with the SLA/AFRC during the ECOMOG invasion of Freetown in February of 1998. He arrived in Koidu in a convoy with Johnny Paul Koroma, and he stated that a number of commanders were present, including first and second accused Issa Sesay and Morris Kallon, as well as Alex Tamba Brima of the AFRC. 

Use of child soldiers and “Operation No Living Thing” 
During this time, as the AFRC/RUF junta fought the Kamajors and moved from Koidu town to Gandorhun, Koker stated that Issa Sesay passed an order for “Operation No Living Thing.” Under cross-examination, however, counsel established that Koker had not mentioned the operation in his witness statement, and Koker admitted that he had been saving it for his court testimony. The witness stated that the juntas abducted civilians, using them for forced labor and forcing women to be their wives; when questioned by counsel for the first accused, he explained that he understood “No Living Thing” to mean the junta’s readiness to completely destroy Kono. Koker noted that Kallon and Sesay personally used a number of children for labor. Supporting the prosecution’s claims that the RUF and AFRC were acting jointly at this time, the witness stated that “both the RUF and the ARFC, our brothers, they were responsible for burning houses,” and he mentioned that the commanders had forgotten the laws of war. 

Koker stated that Sesay was the top commander at the time, and he explained that commanders did nothing to stop the atrocities from taking place, a significant point for the prosecution’s case of command responsibility. Koker stated that during this time, “if you even tried to stop [atrocities against civilians] they kill you.” Demonstrating command responsibility requires showing that the commander was in a position of control and yet failed to prevent or punish atrocities. 

Koker’s position within the junta
After traveling with the former spokesman of the RUF from Kono to Baoma, the witness stated that the spokesman stole money from him, and Koker was wrongfully imprisoned. To compensate for this, he was appointed as an office of the military police (MP) by Sam “Mosquito” Bockarie, and he took charge of two Nigerian prisoners of war at the MP base in Buedu. “Mosquito” was in command; first accused Sesay was his deputy, and Kallon was also a battlefield commander at the time. Koker’s own position as MP adjutant involved overseeing the detention of war prisoners. Under cross-examination he noted that three commanders ? first accused Sesay, “Mosquito,” and Mike Lamin ? all decided the fate of war prisoners, and he could recall specific instances when Sesay had decided what to do with them, though he had not mentioned this before in his witness statement. During this period the witness testified that civilians were treated as slaves: they were brought in from all over the Kailahun district and were made to work without pay. Supporting Count 13 of the Indictment regarding abductions and forced labor, the witness testified that second accused Morris Kallon had a farm where civilians were forced to work, and he added that Kallon brought him a group of people to be sent for combat training, some of whom were under 15. 

Evidence relating to forced marriage 
 In their request to amend the indictment, the prosecution has contended that “forced marriage” is a novel category of sexual violence, and existing categories under international criminal law do not adequately account for the “bush wife” phenomenon during the conflict in Sierra Leone. Koker went into detail during his testimony, emphasizing this sexual violence as a form of “marriage” ? in particular, an “unlawful marriage” ? which he blamed for destroying legitimate marriages. He claimed that he had heard about these incidents when people came to complain at the MP office: he knew that women were taken from captured villages, and he stated that some commanders had five or six wives. Koker stated that he reported forced marriage to his superiors, once again supporting the prosecution’s allegations of command responsibility for failing to prevent or punish. 

Testimony of Witness TF1-060 regarding threats to Mendes in the eastern districts 

The witness stated that he was from Tongo Field, the diamond mining area in Kenema district in the eastern region of Sierra Leone. Tongo Field was owned by the National Diamond Mining Company, and the main mine was known as “Cyborg.” The witness notified the court of one of his professions in writing to avoid revealing his identity, and he stated that in addition to this confidential job he was also mining at the time of the AFRC coup in May of 1997. Kamajors were still in control of the area after the overthrow of the SLPP government, but the witness stated that by August of 1997 he saw a group of combatants led by Sam “Mosquito” Bockarie entering the town of Tongo. 

The witness hid in the bush with his family, and he later went to town. On the way he saw burned houses and corpses. He spoke with one of his relatives, who informed him that Sam “Mosquito” Bockarie had announced at a town meeting that he was trying to recruit members of the Mende tribe, traditionally affiliated with the overthrown SLPP government, to support the new AFRC government. The witness went to see an SLA officer, who showed him the names of a number of prominent Mendes from the chiefdom, including his own name. Bockarie was in the office as well, and he threatened that the lists would be released and the named individuals would be killed if they refused to cooperate with the junta government. The witness offered to discuss the matter with his paramount chief in Kenema. 

At this point in the witness’s testimony the court moved into closed session in order to prevent his identity from being disclosed. Cross-examination by all three defense teams was completed in closed session. 

1.) Previous testimony without the protective partition was given by John Tarnue and George Johnson for the RUF and Albert Nallo in the CDF.   
2.) See update #24 from the week of 4 March regarding testimony of OTP investigator Virginia Chittandra.    

3.) Chittandra testified on 2 March, and her testimony is summarized in Special Court Update No. 24.    

  

 

	Special Court Monitoring Program Update #32 Trial Chamber II - AFRC Trial  22 April 2005 

	by Sara Kendall, Senior Researcher

Witness Profiles  Continued testimony of Witness TF2-227 regarding civilian abductions  Testimony of Witness TF1-282 regarding rape and forced marriage  Testimony of Witness TF1-256 regarding civilian abductions and killings  Testimony of Witness TF1-021 regarding killings in a Freetown mosque  Testimony of Witness TF1-253 regarding killings in the Port Loko district 
  


Trial Chamber II heard from four additional witnesses this week, bringing the total number of witnesses called thus far in the AFRC case to 14. The bulk of the direct evidence of individual responsibility heard to date in the AFRC trial has focused on the actions of “Brigadier Five-Five,” whom the prosecution alleges is third accused Santigie Borbor Kanu. 

Continuing from last week, the court heard further testimony from Witness TF1-227, which sought to implicate “Five-Five” as the commander in charge of the Benguema training base on the Freetown peninsula, where rebel forces allegedly employed child combatants and captured civilians were used for forced labor. Witness TF1-282 was the third victim of sexual violence called by the prosecution in this case, who testified that “Five-Five” himself raped her when she was captured by rebels in the Port Loko district. This witness claimed she was subsequently raped by and “married” to a lower-level rebel commander. Witness TF2-256 testified that he was captured and his son was killed when a group of soldiers raided his village in the Port Loko district.

The trial chamber heard from the first witness to appear in both the RUF and the AFRC cases. This witness’s appearance was challenged by the defense, who claimed that he was testifying strictly about RUF activities and not AFRC activities, and allowing him to testify presumes the existence of a joint criminal enterprise between the two factions. The chamber ruled that the witness could proceed with presenting evidence, as it had to be heard before its relevance could be assessed. This week the defense additionally raised the matter of whether the substance of witness prepping meetings could be addressed during cross-examination, and the bench invited submissions from both parties in order to make a ruling on this point next week [1].

Witness Profiles
Witness TF1-282. Witness TF1-282 estimates that she is twenty years old. She testified as a Category A protected witness with voice distortion measures in place. She cannot read or write English, and she testified in Krio.

Witness TF1-256. Witness TF1-256 was born in the Port Loko district and is 42 years old. He testified in Temne.

Witness TF1-021. Witness TF-021 was born in Freetown and is 68 years old. He was educated through secondary school. He appeared previously to give testimony in the RUF case, and he testified in Krio.

Witness TF1-253. Witness TF1-253 was born in the Port Loko district and is 33 years old. He received some education, and he is a farmer/trader. He is married with children. He testified in Temne.

Continued testimony of Witness TF2-227 regarding civilian abductions
Witness TF1-227 continued his direct examination, which carried over from the previous week. His testimony on Friday established that he had been captured by rebels in the Freetown peninsula area in the end of January 1999, and he was taken by force to their base. The witness claimed that his house and a number of other homes had been burned by the rebels. The captured civilians were made to carry supplies for the rebels, and they eventually settled at the Benguema training grounds on the peninsula.

Count 13 of the AFRC indictment charges the accused with enslavement as a crime against humanity for abductions and forced labor. The indictment alleges that between the 6 January invasion and the end of February 1999, as the rebels were withdrawing from Freetown, “members of the AFRC/RUF abducted hundreds of civilians, including a large number of children, from various areas in Freetown and the Western Area” [2]. This witness described the treatment of captured civilians at the Benguema training grounds, where he alleged that “Five-Five” was the overall commander, though RUF commanders were also present. The witness’s allegations address a number of counts from the AFRC indictment, including civilian abductions, forced labor, and the use of child combatants. In particular, his direct examination gave details of commands issued by “Five-Five,” including ordering civilians to destroy a bridge. Abducted civilians at Benguema were forced to perform domestic work for the rebels, and the witness stated that they were beaten if they refused. He claimed that approximately 25 child combatants between the ages of 10 and 14 were present at the base, and many of them worked directly for the commanders. The witness testified that a commander at the base raped and murdered a young girl.

Captured civilians traveled with the rebels throughout various towns on and around the Freetown peninsula to avoid the advancing ECOMOG troops, and they were forced to carry supplies for the rebels and engage in domestic work at various locations where they stopped. The witness described how an AFRC commander at Mile 38 ordered the amputations of the hands of approximately five number civilians; as other witnesses have testified, the witness claimed that the civilians were told to report to President Kabbah in Freetown. The witness claimed that the rebels had a word for captured civilians “pavulul” which differentiated them from the rebels, as they were expected to perform domestic work rather than going to the warfront.

Under cross-examination, the witness stated that he had been with the rebels for a total of ten months. Defense counsel for the third accused alleged that “you have not told us that any rebel or any commander or SBU [Small Boys Unit] did anything bad to you personally” during the witness’s captivity: both the prosecution and the bench objected to the question, stating that it discounted the capture itself, which took place against the witness’s will. As with previous witnesses, defense for Kanu explored the witness’s descriptions of “Brigadier Five-Five,” and in particular he focused on inconsistencies in prior statements where the witness had alleged that a different commander ordered the destruction of the bridge. The Presiding Judge warned defense counsel that his repetitive questioning of the witness verged on harassment.

Testimony of Witness TF1-282 regarding rape and forced marriage 

The witness was living in the Port Loko district during the Freetown invasion in January of 1999, and she heard of the invasion through her brother, who came from Freetown at the time. As the rebels entered her village the witness fled to the bush, but she was captured there with a number of other villagers. An armed rebel forced the witness to leave the group and brought her to two men: one who was referred to as “Five-Five” raped her while the other rebel stood by with a gun. After they returned to the group, “Five-Five” ordered the captured civilians to walk to another village, where the witness was raped again by another rebel upon arriving there. The witness stated that this rebel took her as his “wife,” and she slept with him every night in a house with other rebels. During this time, the rebel she was staying with informed the witness that “Five-Five” had ordered rebels to loot civilian properties.

Continuing a common theme of cross-examination heard in both trial chambers thus far, the defense focused on witness compensation as a form of incentive for testifying. Counsel for the first accused asked the witness to compare the facility where she was staying before she testified with her previous living conditions, and the prosecution objected that her prior circumstances were irrelevant. Defense counsel argued that “we are in an area of Africa where not everybody has modern conveniences. It may be of assistance to the Trial Chamber when considering certainly the evidence of witnesses whether certain emoluments or improvements in their lives may impact upon their willingness to give evidence in this case.” In general the chamber has granted extensive leeway to the defense to cross-examine on witness allowances and transport payments, and continuing with this permissive approach, the chamber allowed the defense to proceed.

However, in some instances this permissiveness could be functioning to the detriment of the witness herself. Despite the fact that he was not representing Kanu, counsel for Brima implied to the witness that when one of her captors called for “Five-Five,” he could have been referring to a popular brand of cigarettes rather than the man who subsequently raped her [3]. Brima’s counsel also asked the witness about the details of the rape, which has not been common practice thus far in Trial Chamber I. The decision by Kamara’s counsel not to cross-examine reflects a more common approach to victims of gender-based violence.

Testimony of Witness TF1-256 regarding civilian abductions and killings 

The witness stated that in April of 1999 he fled to the bush in an effort to escape forces that he identified as SLA soldiers: women and children from his village in the Port Loko district were captured, and the witness fled with his family to the town garden, where they were intercepted by the soldiers. The civilians were lined up, registered, and counted: the witness maintained that there were a total of 55 captured villagers. The witness and another man were made to build houses for the soldiers, and when the witness entered the bush to gather building materials, he encountered the corpses of seven individuals from the group of civilians, including the body of his own son. The witness stated that his niece informed him that she was raped by one of the soldiers while in the garden, and three other women also told the witness that they had been raped by their captors. The defense objected to the introduction of hearsay evidence in light of the possibility that the witness’s niece may have been available to testify before the court; the bench responded that the admissibility of hearsay evidence has been well grounded in the jurisprudence of international criminal tribunals. 

The witness stated that after three days in the garden he was taken to the rebel headquarters, where he was held captive in a box with three other people. After he was released from the box, the witness stated that he was beaten and made to perform domestic work for the rebels. Under cross-examination, as he explained why he did not originally want to come to the Special Court, the witness expressed the pain he was feeling from recounting these events: “When something happens to you and they start explaining, in fact you would feel the pain as though it just happened to you anew.” He added, “I am feeling the pain just like the time that I saw all these things happening.”

Testimony of Witness TF1-021 regarding killings in a Freetown mosque 

Shifting from testimony relating to the Port Loko area, the prosecution called Witness TF1-021 to testify regarding killings that allegedly took place in a mosque in Freetown in January 1999. Defense counsel objected that the testimony of this witness did not address actions of the AFRC, and he added that the prosecution had not yet led evidence relating to a conspiracy between the two factions. The chamber overruled the objection, stating that it was not in a position to rule on the relevance of the evidence without first hearing it, and added that it may be linked to other evidence yet to be brought by the prosecution.

The witness stated he was praying in the Rogbalan mosque in the Kissy area of Freetown when a group of armed rebels entered and threatened to kill the civilians because they had voted for President Kabbah. The civilians collected money and gave it to the rebels, who subsequently fired on the group, killing 71 people. This witness stated that his son was among the casualties, and the rebels maintained that the killings were motivated by a failed attempt at a peace negotiation with President Kabbah. This number of casualties at the mosque corroborates testimony from Witness TF-083 last week, who stated that after he was amputated and fled to the Rogbalan mosque to escape the crossfire, he discovered 70 corpses in and around the mosque. 

Cross-examination by counsel for the first accused focused in part on alleged inconsistencies in the witness’s ability to identify who the rebels where. He claimed in direct examination that he did not know what they were called, but according to a previous statement disclosed to the defense, he had referred to them as RUF rebels. The other two defense teams refrained from cross-examining the witness.

Testimony of Witness TF1-253 regarding killings in the Port Loko district 

As with the previous witness TF1-256, the testimony of this witness focused on events that transpired in the Port Loko district in April of 1999. He stated that Gbethis, a traditional hunting group, had established a presence in his town to defend civilians against the rebels. When rebels ambushed some of the villagers, they asked their captives whether they were Gbethis and shot two people who were too slow to respond, including the witness’s younger brother. The witness stated that he saw the corpses of a number of other villages as he was taken to the village of Manarrma by the rebels. While in Manarrma he witnessed the rebels shoot a man from his village, and they threatened to amputate the witness’s hand. They set fire to a house in which they had locked a number of people, and they burned other houses in the town as they were leaving for Port Loko. The witness escaped from the rebels while they attacked Malian peacekeepers in Port Loko, and he returned home to bury the corpses of people from his village, including members of his family. He stated that he found 73 heads in the remains of the house where the rebels had locked the villagers.

Further testimony of the witness will continue on Monday.

1.) On 12 April, the prosecution objected to the Brima defense asking about the substance of a pre-testimony meeting between a prosecution lawyer and the witness: “When you met on Thursday, what exactly did you talk about?” In their motion, the prosecution contended that such questions should be restricted to the number of such meetings, the dates they took place, and their duration, but the substance of the discussions fall outside the scope of cross-examination unless the defense is alleging misconduct on the part of the prosecution.    
2.) Further Amended Consolidated Indictment, SCSL-2004-16, Paragraph 72.   
3.) Defense counsel Metzger stated to the witness, “So for all you know, having taken you into this area clearing or otherwise the man may have remembered that he wanted to smoke some cigarettes and said Five-Five and went off to get his cigarettes. That could have been the position; is that right?”   
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Contempt proceedings 
  


The RUF trial was postponed in Trial Chamber I this week to hear contempt proceedings relating to the AFRC case in Trial Chamber II. The proceeding arose from alleged actions by a defense investigator and four family members of the accused in the AFRC trial. During two apparently related incidents, the investigator for the Brima team may have disclosed the identity of a witness in violation of court-ordered protective measures; the family members allegedly threatened the witness later that day in the court compound.

The Special Court Rules enable the court to prosecute anyone who “knowingly and wilfully interferes with its administration of justice.” [1] An independent investigator was appointed to report on the matter, and Trial Chamber II subsequently ordered that there were sufficient grounds to initiate contempt proceedings against the five individuals [2]. Since the findings of the independent investigator were reported to the second trial chamber in mid-March, the AFRC defense has continually requested to view the report, which was finally released to the Principal Defender on the day before the proceedings began [3]. The matter was assigned to Trial Chamber I to be heard before Judge Pierre Boutet.

The contempt allegations seem to be particularly significant to the court because they are associated with witness protection issues. This is the first time that the court has initiated contempt proceedings, and it faced a number of logistical challenges. As the Brima team has not replaced the suspended investigator under instructions from their client, the AFRC trial has been considerably delayed, which has brought substantial pressure on the court to expedite the contempt proceedings.

Some observers are concerned that a conviction could pose a security threat or contribute to public hostility toward the court, particularly if the family members are found guilty of contempt. Others have expressed that the proceedings were brought to set a necessary example of the court’s authority, particularly in light of its responsibility to protect witness identities from public disclosure.

Background and allegations 
On 9 March 2005, Witness TF1-023 gave testimony about her forced marriage to an AFRC commander. According to the order of Trial Chamber II, which was issued in lieu of an indictment, the defense investigator was inside the chamber that morning and identified the witness. Later on, while sitting in the public gallery, he contacted the wives of first accused Brima and third accused Kanu. The investigator and the two women left the gallery and spoke outside, at which point the investigator allegedly disclosed the identity of Witness TF1-023. The women told the investigator that they knew where the woman lived and stated that they would attack her house. After the witness had testified and while she was transported in the court compound, these two women and two others from the public gallery allegedly shouted the witness’s name at the car and threatened her in Krio. The following day, the witness addressed the bench regarding this incident and the court moved into closed session to consider the details.

Contempt Proceedings
The five individuals are to be tried in two separate proceedings: investigator Brima Samura was tried first, and the four women, who are indicted jointly under a different subsection of the Rules, will be tried later in June [4]. Although representatives from the Defence Office argued that the applicable rule requires the independent investigator who had submitted the report to also prosecute the cases, a prosecutor from the ICTR was allowed to proceed against the accused individuals. As she had not been involved in the investigation, the appointed prosecutor did not seem adequately prepared when she first appeared in court. Due to time constraints, she was absent from the afternoon arraignment of the four women following the close of her case against the defense investigator. 

The prosecutor called three witnesses, all Court employees, to testify in the case against Brima Samura. The first witness, a technician in the chamber’s audio-visual booth, testified that he was in the public gallery watching the court proceedings on the morning of the alleged events. While there, he saw an interaction between the defense investigator and two of the women, and he followed them outside. The witness alleges that he saw the defense investigator show a notepad to the two women, who then stated that they knew where the woman lived and they would attack her house. The witness notified court security. The two remaining witnesses were members of the court security staff; one guard corroborated the first witness’s evidence about the conversation between the two women and the investigator outside the public gallery. As no witness was able to see what was written on the investigator’s notepad, it appears that the case will hinge on whether the evidence was sufficiently convincing to establish that the investigator disclosed the name of the witness to the two women during the course of their conversation.

If they are found guilty, the individuals could face a maximum imprisonment of seven years or a maximum fine of two million Leones (roughly US $700). Trial Chamber I has lost over a week of trial time thus far in order to hear the proceedings, in addition to investigative costs and the cost of flying in a prosecutor from East Africa. 

1.) Rule 77 of the SCSL Rules of Procedure and Evidence.    

2.) 29 April 2005 Decision on the Report of the Independent Counsel Pursuant to Rules 77(C)iii and 77(D) of the Rules of Procedure and Evidence, SCSL-2004-16.    

3.) The prosecution argued that the Rules only require that the findings are reported to the trial chamber, and not to either party.    

4.) Samura was charged with violating Rule 77(A)(ii), which specifies that a person who “ discloses information relating to proceedings in knowing violation of an order of a Chamber” may be found in contempt. Margaret Fomba Brima, Neneh Binta Bah Jalloh, Anifa Kamara and Ester Kamara were charged with violating Rule 77(A)(iii), which specifies that a person who “threatens, intimidates, causes any injury or offers a bribe to, or otherwise interferes with, a witness who is giving, has given, or is about to give evidence in proceedings before a Chamber, or a potential witness” may be found in contempt.    

  

	Special Court Monitoring Program Update #34 Trial Chamber II - AFRC Trial  Two-week period ending 29 April 2005 

	by Michelle Staggs, Senior Researcher

Summary Witness Profiles at a Glance Evidence at Trial  Potential defense witness arrested by the Sierra Leonean military police Legal clerk detained by Sierra Leonean military police: defense counsel missing from trial  Defense counsel for Kamara issued with a warning for misconduct
  


Summary 

The prosecution called a further two witnesses during the second half of April, bringing the total number of witnesses called in the AFRC trial thus far to sixteen. Both witnesses testified to the alleged murder of Paramount Chief Sandy Demby in Gerihun (Bo district) in mid-1997. Chief Demby was allegedly killed by former SLA soldiers under the command of A.F. Kamara, the AFRC’s Secretary of State at that time. 

As the month ended, proceedings in Trial Chamber II almost ground to halt, after defense counsel sought and obtained various recesses, including an adjournment to investigate the police detention of two individuals related to their case, one of whom was a legal clerk working for Santigie Borbor Kanu’s defense counsel. The progress of proceedings was further hampered by the absence of Kanu’s counsel, who was allegedly traumatised by the events relating to the detention of his legal clerk and who refrained from coming to trial on two occasions during the last week of the month. 

While the prosecution called Witness TF1-272, an international witness, to testify in the final week of the April, the witness was unable to testify due to defense objections to the application to have the witness’s testimony heard in closed session. As a result, no witnesses were called in the AFRC trial during that week.

Witness profiles at a glance 
Witness TF1-053 was born in 1939 and is married with ten children. The witness is only literate in Arabic. He is a farmer. The witness gave his testimony in Mende. 

Witness TF1-054 was born in 1974 in the Bo district. He attended school up until Class 5 (Fifth grade) and has trained in building and construction. He currently works as a construction supervisor. The witness testified in Krio.

Evidence at trial 
Witnesses testify to alleged murder of Chief Sandy Demby 
Witness TF1-053 and Witness TF1-054 each testified to murder of Paramount Chief Sandy Demby in Gerihun during June/July 1997 [1]. According to Witness TF1-053, eight soldiers dressed in military attire entered Chief Demby’s house from the street. He was allegedly killed in his bedroom. Under cross-examination, the witness said he recognised one commander - Boysie Palmer ? and heard the name “AF Kamara” used by another combatant. Five of the soldiers are said to have entered the paramount chief’s bedroom while three others remained on guard in the parlour of the house. The witness did not see who killed Chief Demby, but heard a gunshot from where he was hiding in the bush nearby. 

Witness TF1-054 was staying at the Demby Hotel in the Bo district the night before Chief Demby was killed. Soldiers in search of the paramount chief allegedly ambushed the hotel. According to the witness, the soldiers raided the hotel at around 1am. Corroborating the evidence of Witness TF1-053, the witness stated that among the soldiers he saw were three he recognised: AFRC Secretary of State, AF Kamara, AFRC Brigade Commander, Boysie Palmer, and another AFRC member known as “ABK”. 

The witness travelled to Gerihun the day after the soldiers attacked to warn Chief Demby. The paramount chief responded, “We should leave everything to God.” He attended a town meeting held by members of the RUF in Gerihun the next day, during which civilians were encouraged to ask the Kamajors to co-operate with the AFRC [2]. As the meeting was taking place, the witness heard gunshots coming from the entrance of the town. He again rushed to Chief Demby’s house, in an attempt to warn him against what he believed to be an impending AFRC attack. The witness allegedly watched the murder of Chief Demby through the bedroom window of the paramount chief’s house. The witness alleged that the Secretary of State for the AFRC, AF Kamara, ordered the shooting. 

Under cross-examination, defence counsel put forward the theory that the paramount chief’s political opponents were at the center of his murder. According to counsel for the first accused, the political landscape in the Baoma chiefdom where Chief Demby resided was dominated by two families: the Kondo family and the Demby family. In a similar strategy to that used by defense lawyers in the CDF trial, defense counsel argued that members of the Kondo family assassinated the paramount chief in an attempt to gain control of the chiefdom. 

Counsel for the first accused also sought to establish that the three officers named ? AB Kamara, Boysie Palmer and ABK ? were all more senior ranking officers in the AFRC than his client, Alex Tamba Brima. Defense counsel argued that at all material times, his client, Tamba Alex Brima, was a corporal in the Sierra Leonean army and was subordinate to these officers. At times, cross-examination by counsel for the second and third accused appeared to be overly lengthy and repetitive, and the Presiding Judge directed defense counsel to refrain from adopting the same line of questioning unless it was absolutely necessary. 

Potential defense witness arrested by the Sierra Leonean military police 
On Tuesday, 26 April, counsel for the first accused announced that during the course of the previous weekend, a potential witness for the defense’s case had been arrested by the Sierra Leonean military police. While the charges against the potential witness seemed unclear, counsel for the first accused alleged that party in question was suspected to be harbouring ammunition or military uniforms. Defense counsel believed that the Sierra Leonean military police were acting upon the orders of State House, whom they alleged may be intentionally interfering with the defense’s ability to amass evidence for their clients’ cases. While counsel for the first accused seemed hesitant to draw definitive conclusions from the events over the weekend, he did infer that it seemed more than coincidental that the arrest of this potential witness had occurred as the prospect of obtaining defense witnesses from the ranks of military personnel grew more likely. He pointed to various defense initiatives taken to harness the support of witnesses from within the armed forces and noted that the defense had “more than a mere suspicion” that a body of people may attempting to intimidate potential witnesses.

Legal clerk detained by Sierra Leonean military police: defense counsel missing from trial 

Similarly, duty counsel for the AFRC case, Ms Claire Carlton-Hanciles, reported that the police searched the residential premises of Mr Manley-Spaine’s legal clerk during the same weekend. According to Ms Carlton-Hanciles, the police were looking for arms and ammunition. Mr Manley-Spaine is acting as co-counsel for the third accused, Santigie Borbor Kanu. 

Rather mysteriously, defense counsel for the third accused did not appear on behalf of his client on Tuesday, and then again on Thursday morning. Ms Carlton-Hanciles informed the court on Tuesday that defense counsel was traumatised by the detainment of his legal clerk and therefore had sought medical leave. However, when the court resumed sitting on Thursday, the judges were informed that none of the counsels from the AFRC defense nor the Defence Office knew the whereabouts of Mr Manley-Spaine. Despite the fact that defense counsels in the AFRC trial have agreed to adopt a joint defense of their clients’ cases, his disappearance from trial appeared wholly unprofessional, given it effectively left his client without representation. While the duty counsel for the AFRC trial noted that she was capable of representing the first accused in the absence of his counsel, she had not received any instructions from his defense team enabling her to do so. The court was subsequently informed by the Deputy Principal Defender that defense counsel was ill and was seeking further medical leave. Mindful of both the rights of the accused and the need to conduct the trial expeditiously, the judges adjourned proceedings till the afternoon to allow for the defense to determine how best to proceed. 

Defense counsel for Kamara issued with a warning for misconduct 
Tensions regarding the behaviour of defense counsels appeared to surface during the final week as the Presiding Judge issued a warning of misconduct to Wilbert Harris, counsel for the second accused, for the publication of articles in three newspapers which were “offensive and contrary to the interests of justice”. The articles related to the visitation rights afforded to the accused as well as what they claim to be their basic human right to see their wives present in the public gallery [3]. At present, the accused’s wives are prohibited from attending proceedings pursuant to an order holding them in contempt of court issued by Trial Chamber II. 

Mr Harris defended his actions by arguing that there was no rule prohibiting counsels at the Special Court from speaking to the press about various issues relating to the cases being tried at the Special Court. Supporting his colleague’s argument, counsel for the first accused, Kevin Metzger, noted that members of the prosecution had been at liberty to speak with the press on a number of occasions and had at times made “off-the-cuff” and “cutting” remarks when doing so. As such, the defense framed the issue as a matter of equality of arms: according to the defense, it was inherently in the interests of justice that they should be able to discuss issues raised at trial with the press in the same manner as the prosecution. The Chamber noted that it was not aware of the prosecution producing any such publications and requested that those publications be made available to it.

Returning to the issue of misconduct, there appeared to be some confusion regarding which code of conduct was to be applied to counsels appearing at the Special Court. The bench noted that, so far as it was aware, counsels appearing at the court should be subject to the code of conduct of the bar association in the national jurisdiction where they usually practiced. Defense counsels argued in the alternative, that the Special Court had produced its own code of conduct for counsel which was currently in draft form and which was to be adopted at the next plenary meeting, due to be held by the judges of the court next month. As such, they argued that the code of conduct that the court should adopt when applying Rule 46(A) was the draft code of conduct. 

The Deputy Principal Defender informed the court that until the code of conduct was adopted, she believed that counsels should be subject to the rules of their domestic bar. This approach appears to be inconsistent with the approach adopted by Trial Chamber I during the course of the November 2004 session of the CDF case. During that session, the judges determined that defense counsels could be assigned as court appointed counsel, despite this potentially being at odds with the rules of the domestic jurisdiction of the some of the lawyers, as the Special Court was international in character. The issue raises interesting questions about the obligations for lawyers operating in the international context given, in every other respect, they are asked to adopt the normative framework of an international legal discourse outside the ambit of their national jurisdictions. 

1.) According to Witness TF1-053, the killing took place on 26 June 1997. Witness TF1-054 was less specific, stating that the events he described took place in June/July 1997. He later said under cross-examination that the paramount chief was killed “on the 26 th, it was a Thursday”, although he could not remember the month.    

2.) The witness named Mike Lamin and “Mr Gbao”, which is likely to be a reference to the third accused in the RUF trial.    

3.) The articles in question appeared in the local news publications Awoko (Tuesday, 26 April 2005), We Yone Newspaper (Thursday, 28 April 2005) and The New Vision (Thursday, 28 April 2005).    
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The RUF trial resumed sitting on Tuesday this week after a ten-day adjournment, during which his Honour Judge Boutet conducted contempt proceedings for the five alleged contemnors in the AFRC trial [1]. Proceedings were further cut short by a plenary meeting on Friday afternoon, hence reducing the usual four and one half-day week to two days and two half-days. A further two witnesses were called, bringing the number of Prosecution witnesses called thus far in the RUF trial to 32. A further 66 witnesses are slated to be heard from the Prosecution’s core witness list. 

As the majority of the proceedings were conducted in closed session, a discussion of procedural issues dominate this report, with an overview of two rulings made by the Chamber being the most significant issues discussed this week. 

Witness profiles at a glance 
Witness TF1-129 and Witness TF1-125’s personal details were disclosed in closed session. Both Witnesses testified in English. 

Attendance of the accused 
The first accused, Issa Sesay, was absent from proceedings on Thursday morning (12 May 2005) visiting the hospital. He was otherwise in attendance of the proceedings. The second accused, Morris Kallon, was in attendance throughout the week. The third accused, Augustine Gbao, remains absent from the trial and refuses to acknowledge the legitimacy of the court. 

Witness protection and security: Witness and victims protection officer asleep 
The witness and victims protection officer assigned to support the witnesses at trial took frequent naps this week and was heard snoring by members of the courtroom. At one point mid-week, the officer fell off his chair after having fallen asleep. 

Closed sessions 

While the trial resumed, the majority of the proceedings took place in the absence of the public, after the Chamber ruled that Witness TF1-129’s testimony should be heard entirely in closed session. The Chamber did, however, caveat their ruling by stating that relevant portions of the witness’s testimony that “do not touch and concern his identity and professional profile but are germane to charges in the indictment” would be made public after close scrutiny by the court. In their ruling, the Chamber noted that this was consistent with “the letter and spirit of the norm requiring public hearing while at the same time affording protection to the witness as to his identity”. 

The Chamber continues to ensure that a witness’s right to testify in closed session is invoked only in exceptional circumstances and generally speaking, the level of closed sessions has decreased since the beginning of the trials. However, while this most recent ruling may be considered consistent with the theory of holding a public trial, in practice, it seems highly unlikely that those who attended the public gallery that day will subsequently read through transcripts on-line or watch the tapes of proceedings in the court library. As such, the right of the accused to have his trial heard in public may effectively be lost in this instance. 

Evidence at trial 

Witness TF1-125 testified to events that occurred during the junta period in the eastern province of Kenema. According to a table issued as part of the Prosecution’s pre-trial brief, his testimony is being led to prove allegations related to counts 1, 3, 4, 5, 9 and 10 under the Indictment. 

The witness testified that the AFRC (which he described as being an amalgamation of the RUF and the Sierra Leonean military forces) formed an administrative headquarters or “secretariat” in Kenema town shortly after President Kabbah’s overthrow in May 1997. The secretariat is alleged to have been under the leadership of the Secretary of State, Eddie Kanneh, an ex-SLA soldier. The witness alleged that Colonel Sam Bockarie (aka “Mosquito”) and Colonel Issa Sesay were based in Kenema, even though no evidence of their presence at the secretariat was led by the Prosecution. The witness later explained that Issa Sesay lived in the compound next to his, and was in charge of twenty RUF combatants who harboured arms and ammunition subsequently supplied to combatants at Tongo field. He further alleged that he had once seen Sesay leave the compound with the Chief Police Officer (CPO), the Regional Commissioner and several other men in a white jeep. He heard from other police officers the next day that Sesay had flogged the CPO and the regional commissioner. 

The witness then described the arrest and execution of four civilian suspects at the Kenema police station. According to the witness, the civilians were accused of “tarnishing the AFRC’s image” at a critical stage of the junta’s development by wearing military fatigues while committing a domestic burglary. The civilians were allegedly shot by a gunman prior to being brought to the station. No nexus between the alleged execution of the suspects and any of the three accused appeared to have been established by the Prosecution under examination-in- chief. 

The witness then went on to describe initial hostilities between the RUF/AFRC forces and the Kamajors. In an attempt to form an alliance with the Kamajors after Kabbah’s overthrow, Eddie Kanneh is alleged to have invited the Kamajor spiritual leader, Kamoh Brima Bangura, to join the SLA. Bangura’s refusal resulted in his arrest and a subsequent shoot-out between the Kamajors and the RUF/SLA combined forces. Bangura’s house was allegedly looted thereafter. 

Kanneh and Mosquito are then said to have issued general orders for the arrest of all suspected Kamajor collaborators. The witness recalled one instance in particular, at the beginning of 1998, where seven suspected Kamajor collaborators were arrested, including BS Massaquoi (Chairman of the Kenema Town Council) Brima Kpaka and Andrew Quee. Massaquoi and Kpaka are alleged to have developed septic wounds from having been tied up at the order of Mosquito. They were released on bail, though Mosquito subsequently ordered their re-arrest, shortly after the AFRC government was ousted from Freetown. Kpaka escaped arrest but Massaquoi was brought to the Kenema police station by the SLA military police and, along with five other suspects, was repeatedly assaulted. The Prosecution tendered a police diary into evidence that included a logged entry of the event. The witness had heard that these six people were later killed by General Mosquito and his men. 

A large part of the cross-examination this week took place in closed session, to protect this witness’s identity. However, during open session, defense counsel questioned the witness extensively regarding certain entries in the police station diary that pointed to civilians being able to report violations to the police during the junta occupation period. This included three incidences where civilians had travelled to Kenema police station to report incidences that were occurring in the diamond mines in Tongo field in late 1997 and early 1998. Counsel seemed to be raising this as part of a defense against the allegations of forced mining and enslavement against his client, Issa Sesay, in that civilians had freedom of movement at the time they were allegedly being held against their will in Tongo. 

Legal and procedural issues 
Unsigned Witness Statements said to Prejudice the Defense’s Ability to Cross-Examine Witnesses 
The defense argued strenuously this week that Trial Chamber I should order the prosecution to have its witnesses sign all unsigned witness statements. The rationale behind the argument related to the effect that cross-examining a witness on an unsigned witness statement has on the defense’s ability to effectively challenge the witness’s evidence. 

Quoting from their Honours’ decision on witness statements in the CDF trial [2], counsel for the first accused argued that the defense had been denied the “ultimate and most definitive way of proving a statement”. Counsel for the third accused bolstered this argument by stating that the issue related to a determination of best practice rather than admissibility. He noted that, while the ICTY judgments in the Blaskic [3] and Musema [4]cases (cited in the CDF decision [5]) had affirmed their Honours’ position that unsigned statements can be admissible, it was not considered the good practice at the “ad hoc” tribunals for witness statements to be unsigned. He invited the Chamber to take judicial notice of the fact that many national jurisdictions (as well as the international tribunals) generally ensure that witness statements are prepared with a degree of regularity. He further suggested that the Chamber issue a practice direction relating to the manner in which witness statements should be prepared and order that the prosecution retroactively apply their direction in accordance with Rule 54 of the Rules. It was, in his opinion, “in the interests of justice” that witness statements “are as accurate as justice can allow”. In his submission, if the judges were to allow for a large batch of witness statements to be submitted to the defense that remained unsigned by the witness, the court would be setting a bad precedent for the International Criminal Court and other jurisdictions. 

The prosecution responded by stating that it wished to be able to consider the submissions and deliver its response in writing. 

The Chamber appeared to disagree with defense counsel’s oral submissions. The judges asserted that the approach adopted by counsel was overly technical and inflexible and more suited to national jurisdictions than international tribunals. Judge Thompson opined that the Chamber would not evaluate the probative value of a witness statement on the basis of whether it was signed. Judge Boutet seemed unconvinced that the issue hampered the defense’s ability to cross-examine effectively. He noted that the defense primarily used witness statements to establish inconsistencies between a witness’s statement and his or her testimony. In his opinion, the fact that a witness statement was unsigned would not detract from counsel’s ability to do this. While he agreed with counsel for the third accused that it would be better practice to have signed witness statements, he seemed to be of the opinion that unsigned witness statements should still be admissible. In response to counsel’s suggestion that the judges should issue a practice direction relating to the issue, the Presiding Judge Itoe added that the judges did not want to legislate and noted that the CDF decision clearly set out the basis for the constitution of witness statements. However, in light of the prosecution’s request and “working in the principle of equality of arms”, his Honour Judge Itoe determined that the defense should reduce their arguments to written submissions. “We would like to evolve as much as international criminal jurisprudence is evolving,” his Honour said. 

Reliability is not a Function of Admissibility 
During the course of hearing legal arguments about the merit of submitting original (rather than photocopied) documents as exhibits, his Honour Judge Boutet pointed out that, unlike the Rules guiding the admission of evidence at the ad hoc tribunals, which call upon the Chambers to determine the probative value of evidence prior to admitting it, evidence is admissible at the Special Court once it is shown to be relevant: the question of its reliability is determined thereafter, and is not a precondition to admissibility [6]. His Honour noted in particular the Appeals Chamber’s recent decision relating to the Fofana bail application in the CDF trial [7]. In that decision, their Honours’ stated: “Although the probative value of particular items in isolation may be minimal, the very fact that they have some relevance means that they must be available for counsel to weave into argument and for the Judge to have before him in deciding what to make of the overall factual matrix” [8]. This recent decision may give the Prosecution a wide ambit within which to argue that exhibits and documents that have limited probative value or are unreliable should be determined admissible, on the grounds that they are connected to proving the counts under the Indictment. 

1.) Of five defendants in the contempt proceedings, Brima Samara, defense investigator for the first accused, is charged with contempt of court in violation of Rule 77(A)(ii) of the Special Court Rules and is alleged to have knowingly disclosed the identity of Witness TF1-023 to family members of the first accused. Mr Samara’s case closed on 9 May 2005. Judgment is yet to be delivered. The other four defendants are each joined in separate contempt proceedings and are charged with contempt of court in violation of Rule 77(A)(iv) of the Rules and are alleged to have threatened and intimidated Witness TF1-023 who was giving evidence in proceedings before Trial Chamber II on 9 March 2005.    

2.) Decision on Disclosure of Witness Statements and Cross Examination (16 July 2004) SCSL-2004-14-T, at para. 21.    

3.) Prosecutor v Blaskic, Decision on the Appellant’s Motion for the Production of Material, Suspension or Extension of the Briefing Schedule and Additional Filings , (26 September 2000). Under paragraphs 15-16 of the decision, the Appeals Chamber of the ICTY determined the usual meaning of a witness statement to be “an account of a person’s knowledge of a crime, which is recorded through due procedure in the course of investigation into the crime” [emphasis added].    

4.) Prosecutor v Musema, Judgment, 27 January 2000. At para. 85, unsigned witness declarations and records of questions put to witness statements and answers given were also determined by the Trial Chamber to constitute witness statements.   
5.) Decision on Disclosure of Witness Statements and Cross Examination (16 July 2004) SCSL-2004-14-T, at para. 10.    

6.) Rule 89(C) of the Rules of Evidence and Procedure for the Special Court states that: “A Chamber may admit any relevant evidence.” This compares with Rule 89(C) of the Rules of Evidence and Procedure for each of the ICTY and the ICTR, which states that: “A Chamber may admit any relevant evidence which it deems to have probative value. [emphasis added]”    

7.) Fofana Appeal Against Decision Refusing Bail (11 March 2005) SCSL-04-14-AR65. Available on-line at: http://sc-sl.org/CDF-decisions.html.    

8.) Id. , at par. 23.    
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 Summary
Over the past two weeks, proceedings in Trial Chamber II have been held up by a combination of factors, including the suspension of a defense team’s investigator and the contempt proceedings that were simultaneously taking place in Trial Chamber I. No witnesses were called and no evidence was heard for this two-week period. Lead counsel for two of the teams sought leave to withdraw from the case, and although much of the reasoning behind this withdrawal was not a matter of public record, it appears that tension between the prosecution and the defense has considerably increased. In written submissions, the prosecution contended that some members of the defense were trying to obstruct the trial process through frequently requesting adjournments. Lead counsel for the first accused expressed his lack of trust in the Office of the Prosecutor, which the prosecution considered to be an unsubstantiated allegation that they were acting in bad faith. 

Trial Chamber II had been running efficiently until these recent delays: the judges in the AFRC case would frequently deliberate without adjourning the trial, and breaks from proceedings were limited. The bench now appears to be granting considerable leeway to defense counsels’ requests for more time, and the proceedings have been substantially delayed. However, because many of the submissions made in the past two weeks have been confidential, it is unclear whether the bench is being overly cautious or whether the delays reflect the gravity of the issues faced by the trial chamber.

Request for adjournment
At the beginning of the week, defense counsel for the first accused requested an adjournment until a decision was reached on the contempt issue [1]. Although the chamber tried to separate the contempt issue from the ongoing proceedings in the AFRC trial, defense counsel argued that the proceedings directly affected the trial because they involved the team’s investigator as well as the spouses of the accused. The defense had appealed the decision of the Chamber that permitted the contempt proceedings to go forward, and they filed a motion seeking a stay of the contempt proceedings as long as the appeal request was pending [2]. In addition to requesting an adjournment of proceedings in Trial Chamber II, counsel asked that the contempt matters take place in the public domain. Counsel read a letter to the bench signed by each of the three accused, stating that they would refuse to attend court until the contempt matter was resolved. The prosecution pointed out that the bench had already ruled that the trial would proceed, and this decision not to participate thus constituted an obstruction of justice. The defense teams were granted a one day adjournment to discuss matters with their clients.

Request to withdraw as counsel
On the following day, counsel for the second accused reported that there had been no change in their clients’ positions. The Presiding Judge immediately called for the trial to continue: counsel for the first accused responded that he would be unable to represent his client if the case proceeded, and he would seek leave to withdraw from the case. Counsel for the second accused stated that he was in the same position, though neither team could supply supporting details due to matters covered by attorney/client privilege. The defense was instructed to file ex parte submissions in support of their application to withdraw, and the prosecution would respond based upon relevant points of law without reading the defense submissions [3].

The court adjourned until the end of the week to give both parties time to complete their submissions. The prosecution alleged that “this condition precedent to the instruction to Counsel to not attend court, coupled with the history of selective non-attendance and recurrent adjournment applications by the Accused, demonstrate a consistent and underlying pattern of behaviour designed to obstruct the trial process and thereby the course of justice.” [4]They pointed out that the defense made eleven applications for adjournment since the start of trial in March. They further alleged that despite the defense’s contention that they were without instructions from their clients, “Defense Counsel have instructions and, properly characterized, those instructions are designed to effect a boycott on the trial” [5]. Defense submissions were confidential. 

When proceedings resumed it became clear that the defense had already sent a redacted version of their ex parte submissions to the prosecution. According to the prosecution, Brima and Kamara’s joint submission only referred to “sensitive matters” rather than attorney-client matters, and it appeared to be redacted personal information. The prosecution ordered that it should be disclosed since the defense had not established a foundation for alleging male fides on the part of the prosecution. The Presiding Judge agreed, stating that “we cannot entertain any suggestion that the prosecution will make use or misuse of a confidential document, as to do so would be a serious breach of a court order.” The Presiding Judge ordered counsel for the first and second accused to lift the ex parte status of their joint submission, and counsel were ordered to show cause as to why the documents should not be disclosed to the prosecution. The defense responded that if they needed to disclose the information they would withdraw the document from consideration by the bench.

Judge Lussick asked the defense to clarify whether their only objection to the use of the document was that they did not trust the prosecution. Counsel for the second accused stated that he had “serious reservations” in showing the document to the prosecution. Counsel for the first accused stated that he would go one stage further, adding that he would not trust the prosecution, and he explicitly mentioned a picture on the wall of the prosecution “of a rather demeaning nature” as grounds for why he did not want personal data disclosed. The court adjourned abruptly following these remarks.

When the court reconvened on Thursday, 12 May, lead counsel for the first and second accused were not present. In its majority decision, the chamber ruled that the two would be permitted to withdraw as counsel, and it directed the Principal Defender to assign other lead counsel to the teams. The court adjourned until Monday to give co-counsel for the first and second accused an additional day to prepare for trial proceedings.

1.) In apparent earnestness, defense counsel asked for the adjournment to allow Counsel to “operate in a spirit of stillness, calmness and without undue difficulties.” Proceedings of 2 May 2005.    

2.) Joint Defense Application for Leave to Appeal against the Ruling of Trial Chamber II of 5 April 2005 , filed 8 April 2005; Urgent Joint Defence Motion on Stay of the Contempt Proceedings filed 3 May 2005.    

3.) The application to withdraw as counsel is governed by Rule 45 (E) of the Rules of Procedure, which requires that counsel are only permitted to withdraw “in the most exceptional circumstances.”    

4.) Prosecution Submissions in Response to Application by Defence Counsel to Withdraw from the Case, SCSL-2004-16, 5 May 2005, at para. 3.    

5.) Id. at para. 17.    

  

	Special Court Monitoring Program Update #37 Trial Chamber 1 - RUF Trial  Covering week ending May 20, 2005

	by Sara Kendall, Senior Researcher

Continued cross-examination of Witness TF1-125  Witness profile  Testimony of Witness TF1-172 regarding looting, burning, and amputations 
  


Trial Chamber I only heard evidence for half of the week in order to allow time before the shift to the CDF case next week. Proceedings began with the continued cross-examination of a witness who was called last week, though much of his evidence in both direct and cross examination was heard in closed session. In concluding the fourth trial session of the RUF case, the prosecution heard testimony from its 34 th witness, who gave evidence in support of allegations of looting, burning, and amputations in the Koinadugu district in 1998. In his concluding remarks, the Presiding Judge thanked both sides for “getting so far this session” despite the fact that the chamber only heard evidence from nine witnesses in a six week period. RUF trial proceedings will resume in the beginning of July.

Continued cross-examination of Witness TF1-125
This witness testified in English, and some of the examination in chief and cross-examination took place in closed session in order to protect his identity. In open session, counsel for the first accused questioned the foundation of the witness’s assertions that Issa Sesay was a general on the sole occasion the witness claimed to have seen Sesay, which he alleged took place in January 1998 in Kenema. There was no direct evidence led against the other two accused, and their cross-examination of the witness was brief. However, counsel for the first accused was given extensive leeway by the bench to cross-examine the witness for nearly the full day of trial.

Trial management 
Continued cross-examination by counsel for the first accused began with counsel stating that he had “just a few more questions” on Monday morning, and he repeated several times mid-morning that he was about to finish. When he finally stated that he had completed his cross-examination, counsel for the first accused was encouraged by one of the judges to continue to pursue a line of questioning. This eventually led the witness into an area where he became increasingly uncomfortable about the possibility that his identity could be disclosed, which he expressed multiple times, and the court decided to move into closed session in order to consider the merits of his concerns. Although counsel offered to move on from this area, Judge Thompson stated that “the intersts of justice demand that we sacrifice nothing”, and at the judge’s insistence the witness was removed while the court dealt with the closed session application. The court then lost half an hour by adjourning early for lunch, and it reconvened twenty minutes later than its slated start time. Counsel for the first accused continued his cross-examination of the witness for nearly an hour and a half in closed session. The shift from closed to open session itself took half an hour, and the court rose half an hour early. Between the extensive cross-examination that was encouraged by the bench, the adjournments, and the long breaks, the chamber did not seem to be acting consistently with its expressed interests in judicial economy.

Closed session and written rulings
Counsel for the first accused argued that closed session should not be granted simply because the witness expressed some fear of further discussion on a particular topic, and he claimed that witnesses themselves should not be considered to be in the best position to evaluate what details might reveal their identity. Counsel later conceded that it would be best to hear this particular matter in closed session, but as a general policy he did not agree that it should be left up to the witnesses to decide. In granting the application for closed session, the bench indicated that it would issue a reasoned decision; however, the published decision merely granted the application rather than taking the opportunity to address some of the more complex and ongoing issues raised by defense counsel concerning subjective assessments of witness risk [1]. Given that they did not address any broader issues in the ruling, the written ruling appeared to be an unnecessary use of the chamber’s time.

Witness profile
Witness TF1-172. Witness TF1-172 was born in the Koinadugu district. He is 48 years old. He is a farmer, and he did not attend school. He was the first witness to testify in Kuranko at the Special Court.

Testimony of Witness TF1-172 regarding looting, burning, and amputations
Witness TF1-172 gave evidence in support of atrocities that were allegedly committed in the Koinadugu district in 1998. He described two attacks on the village of Seraduya: in the first attack during the rainy season of 1998, rebels stole livestock and burned down half of the houses in the village. Later that season the witness was captured by rebels in the course of a second attack outside the village, and he was tied up and struck with a gun. The captives were asked if they were collaborating with the Kamajors and other groups, and the witness had a large sum of money stolen from him. The rebels took the captives to town and used the witness’s own cutlass to chop off his right hand. The witness was told to pick up his own fallen hand and stand aside while the rebels chopped of the hand of his child. Another captive villager and his son had their hands chopped, and they were told to take the hands to president Tejan Kabbah. The witness stated that he did not receive any medical attention for over a week, and when he was finally taken to a hospital in Freetown he saw a number of other people there whose hands had also been amputated. The rebels burned down the remainder of the town in the second attack.

Treatment of victim witness
The chamber has attempted to be mindful of the needs of victim witnesses. In this instance defense counsel for the first accused began his cross-examination by telling the witness that he was not seeking to challenge anything the witness had said, but rather to ask about some details of his testimony. Counsel for the second accused sought to clarify how many rebels were present, and counsel for the third accused had no questions for the witness. Through deciding not to cross-examine a witness whose evidence did not dirctly implicate the accused individuals or through asking only a few clarifying questions, the defense this week seemed particularly sensitive to the witness’s circumstances. However, during direct examination the Presiding Judge asked the witness to hold up his hand to “see the hand which he’s talking about” for the court records. The “hand” referred to by the judge had been allegedly amputated and was therefore not there to see, and nothing was described or noted by the bench for the court records.

Although a number of amputees have appeared in this trial chamber in both the CDF and RUF cases, it has not consistently been the chamber’s practice to ask to see amputated limbs. One such instance at the beginning of the trials was noted with concern by a Human Rights Watch observer [2]. In this recent case, given that nothing was entered into the court records, the judge’s request to see the amputation did not appear to serve any evidentiary purpose.

1.) Ruling on the First Accused’s application for portions of the testimony of Witness TF1-125 to be heard in closed session , 16 May 2005.    

2.) Human Rights Watch, Bringing Justice: the Special Court for Sierra Leone, Human Rights Watch Vol. 16, No. 8(a), September 2004.    
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Summary
The prosecution began hearing testimony from its key insider witness, TF1-334, in the AFRC trial this week. The witness testified solely in examination-in-chief and is likely to continue doing so for at least one week to come. Given the highly sensitive nature of the witness’s testimony, the witness’s identity was not disclosed to the public.   Witness Profile at a Glance 
Witness TF1-334 , a key insider witness in the prosecution’s case, disclosed all his personal details in closed session. However, the prosecution established in open session that the witness was a security officer to one of the members of the Supreme Council. In order to protect the witness’s identity, the commander in question was referred to as “A”. The witness gave evidence in Krio, with the use of voice distortion.

Evidence at Trial 
Witness TF1-334 is slated to give detailed testimony regarding almost all the alleged atrocities that took place throughout the various periods outlined in the consolidated indictment. This week, the witness testified to the events precipitating the AFRC’s overthrow of the Kabbah government in May 1997, the formation of the Supreme Council (the sole executive and legislative authority within Sierra Leone during the junta period) and the RUF/AFRC movement out of Freetown to Kono after 12 February 1998, when ECOMOG is alleged to have launched an offensive against them known as the “Intervention”.

A large portion of the witness’s testimony centered on the AFRC and the RUF command structures during 1997 and 1998. In particular, the witness was questioned about the military hierarchies in the Kono district, the nature of the relationship between the RUF and the AFRC and the communications between subordinate and superior commanders within these rebel and junta militias. Despite lengthy objections from the defense regarding the speculative nature of the witness’s evidence, the prosecution sought to establish that the witness had knowledge of a distinct structure within the AFRC that placed the second accused, Ibrahim “Bazzy” Kamara, at the apex of the junta military operations in the Kono district during the early half of 1998. “Bazzy” allegedly appointed the first accused, Tamba Alex Brima (aka “Gullit”) as SLA commander-in-charge upon his arrival in Kono in May of that year, from which point he acted as Gullit’s deputy. The third accused, Santigie Borbor Kanu, is alleged to have worked closely with the Vice Chairman of the Supreme Council, SAJ Musa, allegedly based in Koinadugu at this time. He was later appointed Chief of Staff under Gullit’s command when the AFRC moved to Mansofinia in the Koinadugu district. 

Formation of the Supreme Council 

The week began with the witness giving detailed testimony relating to the initial overthrow of the Kabbah government and the formation of the Supreme Council. Despite lengthy objections from the defense, the prosecution was allowed to show the witness a series of government proclamations issued by the AFRC in May 1997 that evidenced the formation of the council and the appointment of various individuals. 

The witness testified that the seventeen instigators of the coup responsible for the overthrow of the Kabbah government were originally members of an SLA football team. These coup-plotters subsequently formed the Supreme Council, which comprised of a Chairman, Johnny Paul Koroma (aka “JPK”), a Vice Chairman, SAJ Musa, a series of Principal Liaison Officers (or “PLOs”) who were responsible for the supervising the “day-to-day” activities of the newly formed regime and Honourables [1]. The PLOs and the Honourables were allegedly under the command of Johnny Paul Koroma and directly answerable to the Vice Chairman, SAJ Musa. Both the first and the second accused were named as PLOs. While the witness did not name the third accused, Santigie Borbor Kanu, as a member of the Supreme Council, he later recalled that Kanu was one of the men who carried out the coup [2].

Movement from Freetown to Kono after the “Intervention” 
After establishing the foundation that the accused held positions of command and control within the Supreme Council, the prosecution’s line of questioning shifted to the events that occurred immediately following the Intervention. 

The prosecution alleges that when ECOMOG forces intervened in Freetown in February 1998, AFRC/RUF forces retreated via the Western Area through the districts of Bombali and Koinadugu. The rebels and juntas allegedly re-grouped in the Kono district, where they launched a series of attacks to capture and control the area. This allegation was supported by the testimony of Witness TF1-334 this week, who testified that he and Commander “A” were part of a convoy of approximately one hundred and fifty vehicles that accompanied Johnny Paul Koroma through Kabala (in the Koinadugu district) to Kono. 

According to the witness, the AFRC initially moved to Masiaka, where they met with several other senior RUF and SLA commanders, including the three accused and Dennis Mingo (aka “Superman”). Johnny Paul Koroma is alleged to have launched “Operation Pay Yourself”, an operation that gave carte blanche to SLA and RUF combatants to loot property from civilians. The witness said that he saw evidence of this looting throughout Lunsar and Makeni, where the widespread destruction of property is alleged to have taken place. The prosecution did not lead any direct evidence implicating the accused in the looting of property, although they are alleged to have been present when the order was given. 

The witness also alleged that women and young girls were abducted at Makeni, although no evidence was led regarding who abducted the women or what subsequently happened to them after they were abducted. 

Occupation at Kono 
The witness gave extensive evidence relating to the planned RUF and AFRC attacks in the Kono district during 1998. According to the witness, Johnny Paul Koroma held two meetings with members of the RUF and AFRC high command reiterating the importance of establishing Kono as a junta stronghold. Kono was considered strategically important for the RUF/AFRC, due to its rich diamond resources [3]. 

The RUF/AFRC operations in Kono initially centered in Koidu Town, where they divided forces to defend separate quarters of the city [4]. From there, Johnny Paul Koroma is alleged to have moved to the RUF/AFRC headquarters in the Kailahun district where he remained with Sam Bockarie; SAJ Musa moved to the Koinadugu district; and Superman remained in Gandorhun in Kono. 

While Superman was the “overall commander” of Kono at this time, the most senior AFRC commander in charge in the Kono district is alleged to have been the third accused, Ibrahim “Bazzy” Kamara. Bazzy’s direct subordinate was allegedly Commander “A”. According to the witness, the joint forces of the RUF/AFRC deployed battalions of between 80 ? 100 men in the towns of Jagbwema Fiama, Tombodu, Bumpe, Sewafe, Yengema, Woama, Kayima and Gandorhun. The commander in charge of Tombodu, Captain Mohamed Savage (aka “Changabulanga”) [5] has been implicated as creating the “Savage Pit” in Tombodu, a mass grave filled with the bodies of civilians he allegedly slaughtered. 

In its attempt to show that a clear chain of command existed between the accused and the battalion commanders, the prosecution sought to establish that the battalion commanders at all these locations reported directly to Commander “A”, who reported directly to the third accused. To support this allegation further (and alluding to the existence of a joint criminal enterprise), the prosecution also questioned the witness on the relationship between senior commanders of the RUF and the third accused. The witness testified that the relationship between RUF and AFRC commanders was cordial and that the groups would sometimes undertake joint operations. 

Lines of communication between Kono, Kailahun and Koinadugu 
The prosecution also sought to establish that the commanders in Kono both received orders and reported to Sam Bockarie (aka “Mosquito”) based at Kailahun. According to the witness, all radio communication in Kono was controlled by the RUF: while members of the AFRC were allowed to monitor communication, control of the radio set resided with Superman in his residence at Gandorhun. The witness was privy to a series of communications between Mosquito and Superman, including a radio communication where Mosquito ordered the troops to take control of Koidu Ngeiya, alleged to be a Kamajor stronghold for much of the early part of 1998. 

During the time these radio communications were taking place, the third accused, Santigie Borbor Kanu (aka “Five-five”) was allegedly based in Koinadugu and reported directly to SAJ Musa on the situation in the Kono district.   Defense objects to treatment of witness as an expert witness
Defense counsel for each of the first, second and third accused raised several objections during the course of Witness TF1-334’s examination-in-chief, the most strenuous of which related to the prosecution’s treatment of the witness as an expert witness. In particular, counsel for the third accused argued that the witness was being asked questions on substantive elements of the command structure of the AFRC for which the witness did not have the competence to answer. Furthermore, he argued that the witness was being asked to comment on documentary evidence relating to proceedings he had not attended. 

The bench cautioned the prosecution to avoid asking the witness to make speculative comments. The Presiding Judge noted that, while some of the evidence given by the witness amounted to hearsay evidence and was admissible in the rules of international jurisprudence, some of the evidence was “hearsay upon hearsay”. The witness was further cautioned to confine himself to the questions asked.

Defense counsel forgets his client’s name 
During the course of raising an objection to concur with a colleague, counsel for the second accused stated he was raising objections on behalf of the “Brima” defence team. When reminded by the Presiding Judge that he was counsel for Ibrahim “Bazzy” Kamara, he immediately apologized and admitted his mistake: “He is actually Ibrahim Kamara, I guess,” counsel said. 

1.) The witness named the original members of the Supreme Council as follows: Johnny Paul Koroma (Chairman), SAJ Musa (Vice Chairman), Colonel Avivavo Kamara (Deputy Defence Minister), Abu Sankoh (Principal Liaison Officer I), Tamba Alex Brima (Principal Liaison Officer II), Ibrahim Bazzy Kamara (Principal Liaison Officer III), Honourable Hassan Papah Bangura, Honourable Rambo, Honourable Hector Bob Lahai, Honourable Woyoh, Honourable Foday Kallay, Honourable Cobra, Honourable Sullay, Honourable Ibrahim Bioh Sesay, Honourable Abdul Sesay, Honourable Sam Bockarie, Honourable Issa Sesay, Colonel Morris Kallon and Colonel Mike Lamin. Other members of the Supreme Council that were appointed later included: Idrissa Kamara aka “Leather Boot”, Coachy Borno and Honourable Kai.   
2.) The witness also named resident ministers who were in charge of operations in Sierra Leone’s three provinces. These ministers were: Major Kamara aka “Bushfall” (Resident Minister, North), Major AF Kamara aka “Ambush Commander” (Resident Minister, South) and Captain Eddie Kanneh (Resident Minister, East). The resident ministers reported directly to the Chairman, Johnny Paul Koroma, and were supervised by SAJ Musa. AF Kamara has in recent weeks been implicated in the murder of Chief Sandy Demby, a paramount chief from the Bo district.    

3.) Senior commanders from both the AFRC and the RUF attended a meeting called by JPK at a village near Tankoro (in the Kono district) where he further reiterated the significance of Kono for the junta operations and declared Kono a “civilian no-go” area. Among the commander the witness named present were: “A”, Honourable Sammy, SLA Rambo and Akim Turay (from the AFRC) and Issa Sesay and Mike Lamin (from the RUF).    

4.) The AFRC were based at Masingbi Road, while the RUF set up its operations at Opera and the roads leading to Gandorhun.    

5.) According to the witness “Changabulanga” means man who is good at using cutlass.”    
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After nearly five full days last week and just over three days this week, direct examination of Witness TF1-334 still had not concluded by the time the court adjourned early on Thursday morning. According to the prosecution’s pre-trial brief, the witness was anticipated to testify for six hours in direct examination; however, a number of adjournments in relation to the witness’s health and objections on admissibility issues raised by the defense slowed the process considerably. The bench attempted to streamline the proceedings by conferring and issuing rulings in court as objections were raised, which has proved to be a more efficient method than temporarily adjourning the proceedings, as is the practice of Trial Chamber I.

This week the chamber also issued its majority opinion in support of its oral decision from two weeks ago that allowed lead counsel to withdraw from the teams of the first and second accused. Emphasizing the importance of Rule 78, which requires that all proceedings are held in public unless otherwise provided, the ruling made public a number of previously confidential matters. Among these were alleged threats to defense team members, including the alleged harassment of a team clerk and potential defense witness by military police. In particular, the majority decision noted that “unlike the ICTY, ICTR and ICC, this trial is taking place in the country where the alleged offences are said to have occurred, and this gives rise to substantial security concerns,” adding that they were “of the view that the fears of Lead Counsel are justified.” [1] Lead counsel for Brima and Kamara were permitted to withdraw primarily on the basis that there appeared to be legitimate concerns regarding their safety.

There will be no proceedings in Trial Chamber II next week as the Chamber takes a scheduled recess until 8 June.

Continuing examination of Witness TF1-334
Testimony this week continued to focus on communications between commanders, troop movements, and orders given by both AFRC and RUF commanders, centering on activities in the eastern region of Sierra Leone in 1998. According to the prosecution’s pre-trial brief, the witness’s testimony was meant to address a number of counts from the indictment, and it centered on the Kono and Freetown crime bases. The witness’s testimony sought to implicate all three individual accused for issuing orders, directing attacks, and collaborating with RUF commanders.

The chamber upheld an objection by the defense that an ordinary soldier such as the witness was not qualified to give evidence about the AFRC command structure. In particular, the chamber stated that the prosecution had not laid the foundation that this witness had sufficient knowledge to testify on these matters. Related objections were upheld by the trial chamber throughout the week; however, a defense objection regarding alleged “double hearsay” evidence was overruled.

Evidence of command responsibility and joint criminal enterprise 
This week’s testimony continued to emphasize the command roles of the accused individuals, including specific appointments they made within the command structure, orders they had issued, and communications between commanders. In particular, the prosecution led evidence of first accused Brima’s appointment of the second and third accused, as well as orders issued by Brima that civilians should be captured and absorbed as combatants. The prosecution sought to establish that Brima exercised effective command and control over troops, including ordering the execution of troops who tried to escape. The prosecution also led evidence that Brima directed an attack on President Kabbah’s home town, which was to serve as a demonstration to the rest of the country. The village was allegedly burned and captured villagers were amputated under Brima’s orders. 

Part of the elicited evidence seemed to be brought in support of the joint criminal enterprise allegations, linking the activities of the AFRC high command with those of the RUF. A group comprised of both SLA and RUF troops under Major “05” captured civilians, and fifteen of them were executed by the commander himself. “05” reported back to first accused Brima at headquarters. The witness stated that there were also men from the Special Task Force (STF), who were from Liberia and “approved” by the Sierra Leone government, which would have presumably been used to help establish a link between the SLA and Liberia if Charles Taylor were transferred to the Special Court. However, in response to an objection by the defense, the Chamber ruled that there was no foundation for claiming that the government approved of the STF fighting alongside the SLA. 

Testimony regarding specific crimes 

Crime base evidence centered on civilian abductions and allegations of sexual violence. The witness described how children abducted from the area were trained at Camp Rosos, where the witness himself served as a training instructor. He further stated that at Camp Rosos, 35 women were handed over to soldiers and became their wives. According to the witness, “Five-Five” ? allegedly the third accused Kanu ? was “in total control of the women” at Camp Rosos. If one of the soldiers had a problem with his “wife,” he would report it directly to “Five-Five,” who wrote orders for disciplining women. First accused Gullit appointed the “Mammy Queen,” who handled matters related to the women; in particular, if a woman was found guilty of allegations made by her “husband,” she was locked up and disciplined. The witness stated that he personally escorted a woman to be locked up in a rice box after she was found guilty of sleeping with another commander. 

Decision on defense motion for withdrawal of counsel 

On Monday 23 May, the bench issued its written ruling regarding the withdrawal of lead counsel from the teams of the first and second accused. The oral order granting leave to withdraw was given on 5 May. These two teams stated that they had experienced significant difficulties with their clients as a result of an alleged incident between Special Court security and a defense team investigator who is currently the subject of contempt proceedings. The investigator had claimed that he was assaulted by security staff. The Chamber found that the accused individuals’ withdrawal of instructions to their counsel in light of these issues did not meet the threshold requirement of “most exceptional circumstances” to permit counsel to withdraw from the case. The Chamber also dismissed the defense assertion that difficulties in their relationship with their clients based on the possibility that they could be called as witnesses in the contempt proceedings should constitute exceptional circumstances. The motion would fail on these reasons, according to the Chamber, but it was granted when these reasons were taken cumulatively with the allegations by lead counsel that they had received threats.

The accused are currently being represented by qualified co-counsel, who are standing in for lead counsel during the appointment process. 

1.) Decision on the Confidential Joint Defence Application for Withdrawal by Counsel for Brima and Kamara and on the Request for Further Representation by Counsel for Kanu , 23 May 2005, paragraph 58.    
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Summary 
The sixth session of the CDF trial opened this week, with his Honour Judge Itoe announcing that his Honour Judge Boutet had been elected as Presiding Judge for the next year of trial. Rather ceremoniously, the court was then adjourned so that the judges were able to leave the Chamber and re-emerge in the correct order for Judge Boutet to occupy his new place at the centre of the bench.   The trial session began with the prosecution leading its sixty-second witness, Witness TF2-079, a former Kamajor who played a logistics and support role in the society during the period of the conflict. His testimony seemed to be led primarily to implicate the first accused, Chief Samuel Hinga Norman, as being individually criminally responsible in the planning, preparation and execution of certain of the Kamajor attacks in the Lower Bambara chiefdom as well as the Black December Operation. In particular, Norman is alleged to have issued general orders for the execution of civilians suspected to be junta collaborators in Tongo. 

Status conference 
A brief status conference was held on Wednesday, during which the primary issue discussed was the imminent closure of the prosecution’s case (due to complete by the end of this session) and the likelihood of the defense submitting motions for acquittal or “no case” motions before beginning their case [1]. Defense counsels for each of the accused agreed that they would be filing motions for acquittal and requested a period of two weeks to one month after the close of the prosecution’s case to prepare their written submissions. The prosecution suggested that, in the interests of expediency, the Chamber should consider hearing oral submissions (rather than receiving written submissions) from the defense and the prosecution, a suggestion that Judge Boutet stated was unlikely to be adopted. It seemed likely, instead, that the bench would receive written submissions from the parties and subsequently conduct a hearing to hear oral arguments on the written submissions. 

Judge Boutet noted that the Chamber would consider the requests from both the defense and prosecution and deliver its ruling on the matter in due course. Should the motions be filed prior to the court’s close at the summer recess in August, there is a chance that the CDF trial will complete by the end of this year.   Witness profiles at a glance
Witness TF2-079 is 46 years old and was born in the Kakua chiefdom in Bo. He currently resides at Kenema, where he has been living for the past nine years. He has also lived in Tongo. The witness is married and has two children. He is testified in English. The witness was recruited as a Kamajor in 1993 and remained with the CDF for the period of the conflict.

Evidence at trial 
Initial appointment to the Kamajor society
Witness TF2-079 testified to the emergence of Kamajors throughout the Kenema district and the Eastern Region of Sierra Leone in the early 1990s. According to the witness, “Kamajors” was the name given to a traditional civilian fighting force originally formed under the command of the defence committees in charge of protecting the villages and townships throughout the region [2]. New Kamajors were only allowed to join the group upon recommendation to the defence committee by the paramount chief of their chiefdom. 

In 1996, however, Chief Samuel Hinga Norman is alleged to have instigated a shift in this fighting force that turned it from a civilian militia into an exclusive society. According to the witness, Norman announced his idea at a meeting at Kenema in September. He allegedly believed that the initiation process for the society would increase the strength of the Kamajors when in battle. The shift from civilian fighting force to exclusive society was marked by a change in the appointment process for Kamajors: the recommendation process through which Kamajors had previously joined the movement was abandoned and instead new initiates were asked to pay a registration fee to the initiators in order to be admitted. The witness seemed to allude to the fact that this led to a decline in the calibre of the candidates joining the society, stating, “discipline became a hard thing to maintain at that point”.

Attacks at Tongo and killings of suspected “collaborators” 
The witness was stationed at Penguma and Dodo (in the Lower Bambara Chiefdom) just outside Tongo, shortly after the AFRC coup overthrew the democratically elected Kabbah government in 1997. According to the witness, the AFRC/RUF militia forces at Tongo had usurped the district’s diamond mining operations and were occupying the town. The witness’s group received arms and ammunition from Jendema in the Pujehun District, alleged to be where a large contingent of Kamajor forces led by Hinga Norman were based at the time. 

Supporting the prosecution’s theory, the witness alleged that during the early stages of the coup, the Kamajors launched a number of unsuccessful attacks on the AFRC/RUF forces and killed a number of civilian “collaborators” in Tongo and the surrounding villages. According to the witness, Hinga Norman ordered that weapons supplied to the forces based at Penguma and Dodo were used to kill rebel and junta combatants, civilian collaborators and paramount chiefs who were against the Kamajor movement, all of whom were treated as enemies. The witness testified that, as a result, it was generally accepted among the Kamajors that civilians living in the AFRC/RUF occupied areas should be killed. He recalled in particular how they killed one boy, travelling on foot from Tongo to Penguma, simply because he was coming from a rebel-held town. Similarly, he recalled that palm oil tappers in the bush surrounding Tongo were executed because they were living in the vicinity of junta forces.

The witness was also responsible for delivering arms and ammunition to the Kamajors fighting at Tongo during January 1998. According to the witness, fighting was in progress when he arrived at Tongo and human remains lined the streets. The witness did not go to NDMC headquarters, allegedly the site of an offensive where a large number of the civilians were killed, but testified that there was a terrible odour coming from the grounds that he understood to be the smell of rotting bodies. 

At Talia, Base Zero 
The witness alleged that he went to “Base Zero” Talia Yawbecko in November 1997, to deliver a “situation report” to Hinga Norman and to request further arms and ammunition for the Kamajor operations outside Tongo. The prosecution asked the witness to read a passage of the “situation report” during the course of the proceedings, which included information regarding the summary execution of a suspected RUF/AFRC collaborator by a combatant named Commander Lahai. 

According to the witness, all three of the accused were based at Talia at this time. Kondewa, the “High Priest of all the initiators”, is said to have had a particularly close relationship with the Death Squad and Commander Vanjawai, each of whom he was in charge of supplying ammunitions. In his role as Director of War, Fofana is said to have collected the reports from the front-line for Hinga Norman and to have instructed the Director of Logistics on the supply of arms, ammunition and “morale boosters” to the combatants on the front-line [3]. 

The witness resided at Base Zero for two months, during which he was not assigned any specific duties nor did he take part in any operations, hence enabling him to observe the daily operations of the camp. He described how the Kamajors held meetings at three specific assembly points known as Walihun I, Walihun II and Walihun III [4]. According to the witness, secret meetings took place at Walihun I and were only ever attended by the three accused and the highest level of Kamajor commanders. 

The witness attended several meetings that took place at Walihun II, including one where Hinga Norman allegedly announced the strategy for the Black December Operation [5]. He stated he was also present while Hinga Norman announced via satellite radio (from Base Zero) that the Black December attack would take place. 

Movement from Base Zero to Kenema 
The witness moved to Kenema from Base Zero in February 1998 where he assisted commanders to establish the Kamajor administration under the leadership of Commander Jambewai. According to the witness, Kenema had been liberated by the CDF at this time. During this time, the witness saw a group of Kamajors kill a man at Dassamu. The witness stated that the civilian was cut up into segments and his body parts were placed in banana leaves and carried with the group. Some of the Kamajors carried the man’s head. 

The witness testified that during his time in Kenema, several houses were burned and looted and people were killed. He saw several piles of ashes that KBK Magonnan, a commander in Kenema at the time, told him were the remains of the bodies of suspected junta collaborators. Magonnan was subsequently arrested by ECOMOG on charges of harassment and murder.

Child combatants at Base Zero 
According to Witness TF2-079, child combatants or “small hunters” ranging between the ages of ten and fourteen were initiated into the Kamajor society. In particular, the witness remembered child combatants at Base Zero. Child combatants were allegedly given AK-47s and were used to patrol the base. They were also allegedly bodyguards for Kamoh Brima Bangurra and the third accused, Allieu Kondewa.

Cross-examination of Witness TF2-079 
Under cross-examination by counsel for the first accused, the witness admitted that Hinga Norman had also issued “laws” stating that the Kamajors should not kill civilians nor loot civilian property. The witness agreed with counsel that he had obeyed these laws through-out the period of the conflict and that the Kamajor movement had essentially been set up to protect the lives and property of civilians. Counsel for the first accused seemed to be attempting to establish that the criminal acts committed against civilians were against Norman’s original decree and were undertaken by recalcitrant combatants and commanders. However, counsel did not establish how these laws were to be interpreted in light of Norman’s later orders, nor did he question the witness on the veracity of his testimony regarding the orders issued. As such, the first accused still appeared to be implicated in the attacks at Tongo and the Black December Operation. Counsel did attempt to suggest that civilians living in Tongo were sent warnings about the Kamajor attacks in 1998, but the witness denied knowing anything about these warnings.

Counsel for the second accused sought to establish that his client was illiterate and hence essentially acted as “a mailbox for Hinga Norman” when collecting reports on his behalf. The witness agreed that Fofana was illiterate and would give orders to the troops through his Deputy Director of War, Commander Orinko. 

Counsel for the third accused focussed primarily on the attacks on civilians that the witness had described at Dassamu and Kenema. In particular, he sought to establish that civilians who supported the Kamajors (rather than the Kamajors themselves) undertook the alleged attacks in Kenema. The witness disagreed that this was a civilian practice at the time. Counsel then sought to establish that his client had never given instructions to the Kamajors. It was unclear why counsel was pursuing this particular line of enquiry, as it seemed to implicate Kondewa unnecessarily, given no evidence was led about the third accused issuing instructions under examination-in-chief. The witness subsequently admitted he was present when Kondewa had issued instructions to commanders. Counsel did not pursue a line of enquiry that negated the testimony implicating Kondewa as having child soldiers as securities, despite the witness giving evidence to this effect. 

1.) Rule 98 of the Rules provide that: “If, after the close of the case for the prosecution, the evidence is such that no reasonable tribunal of fact could be satisfied beyond a reasonable doubt of the accused's guilt on one or more counts of the indictment, the Trial Chamber shall enter a judgment of acquittal on those counts.”    

2.) A regional defence committee and a district defence committee (namely, the Eastern Region Defence Committee (ERICOM) and the Kenema District Defence Committee (KENDECOM)) were also formed to co-ordinate the defence committees for each township.    

3.) The witness testified that “morale boosters” included cigarettes, alcohol and other substances that were likely to boost the morale of the combatants.    

4.) “Walihun” is the Mende word for “cleared space in the bush used for meetings”.    

5.) According to the witness, Norman announced that all roads leading to RUF-held areas were to be blocked and the bridges were to be dismantled.    
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This past week brought a series of controversial events in Trial Chamber I relating to evidence of sexual violence. The Chamber issued three rulings relying on an unreasoned decision delivered on 23 May 2005. The unreasoned decision denied a request from the prosecution to lead evidence of sexual violence under existing counts of the indictment; however, the ruling did not give details as to the extent of admissibility of this evidence in general [1].

A group of nine female witnesses for the prosecution arrived in Freetown to give evidence of sexual violence in the Bonthe District, among other crimes. Three of the witnesses from this group were not able to testify as a consequence of the restrictive position adopted by the Chamber regarding evidence of sexual violence. Six of the remaining women gave evidence of unlawful killings, looting and burning, and physical violence. Their testimony did not include the acts of sexual violence for which they were originally called. At the end of the week, the prosecution indicated that it would seek leave to appeal the decisions rendered this week by the Chamber [2].

The chamber heard from a total of seven witnesses this week, six of whom were called in support of the prosecution’s case, and the seventh who was a prosecution investigator called at the request of defense counsel in order to clarify issues arising from witness statements. As of the close of the week, the Chamber has heard from a total of 69 witnesses in the CDF case. It is anticipated that the final prosecution witnesses will be called in the next two weeks.

Witness Profiles 

Witness TF2-108. Witness TF2-108 was the 63 rd witness of the prosecution. She was born in the Bonthe district, and is married with one child. She is a cassava farmer. She testified in Mende.

Witness TF2-109. Witness TF2-109 is 25 years old and was born in the village of Sogbini in the Bonthe District. She was living in Matru Jong at the time of the alleged incidents in 1998. She testified in Mende.

Tamba Gbekie. Gbekie, an investigator for the prosecution, testified regarding the statement-taking process in relation to a witness called last November.

Witness TF2-188. Witness TF2-188 was born in the Pujehun District. She is married with four children and weaves cotton cloth for a living. She testified in Mende. 

Witness TF2-187. Witness TF2-187 is 28 years old and was born in the Bo District. She is married with four children and gardens for a living. She attended school through Form 1. She testified in Mende.

Witness TF2-189. Witness TF2-189 was born in the village of Malima Yawbeko in the Bonthe District. She is married, and was previously married to a man who was killed. She makes soap for a living and never attended school. She speaks Mende and Krio, and she testified in Mende.

Witness TF2-134. Witness TF2-134, the 69 th witness of the prosecution, was born in Bonthe. She is not married. She went to school through form 1, and she dyes fabric for a living. She testified in Mende.

Testimony of Witnesses TF2-108 and TF2-109 regarding unlawful killings at Talia 

According to the prosecution’s pre-trial brief, both of these witnesses were originally called in to testify that they were raped and forced to marry Kamajors at Talia village, the CDF “Base Zero” [3]. Witness TF2-109 was expected to lead evidence that some young girls who refused to have sex with Kamajors were killed, and women were brought to the third accused Allieu Kondewa.

The prosecution was prohibited from leading this evidence at trial, and the testimony of these two witnesses instead focused on three unlawful killings that took place at Talia. Witness TF2-108 testified that he was captured by a Kamajor and taken to “Base Zero”, where she witnessed the killings of three men whom she knew by name. Witness TF2-109 corroborated her testimony, naming the same three individuals and describing their deaths. She also established that Sam Hinga Norman and Allieu Kondewa were present in the village, and Kondewa and Joe Tamiday were introduced to the captives as the “bosses” of Base Zero.

The second witness testified that two of the three men whose first and last names she had given were her brother and her uncle; these details could have led to the identification of the witness by attentive members of the public gallery. The actual risk of identifying the witness seems unlikely, as the audience member would need to be familiar with the area of the Bonthe District from which the witness came. However, in light of the substantial risk assumed by witnesses who are testifying from areas in which the Kamajors are still active, the Court needs to be mindful of limiting the exposure of such details during the trial proceedings and during the transcript redaction process.

Testimony of Witness TF2-188 regarding the killing of her mother 

This witness was originally called to testify that she was abducted by Kamajors and forced to marry one of them. She was expected to give evidence that she was raped by third accused Allieu Kondewa. At the beginning of her testimony, when she was asked who the Kamajors were, she gave the name of the third accused. When asked to clarify, she responded that Kondewa “did wrong” to her. Since exploring this point further could have led to evidence of sexual violence, the prosecution shifted focus and established that the witness and her mother were captured by Kamajors in the village of Blama. 

The witness stated that the Kamajors demolished their home in Blama, and they were forced to carry loads for the Kamajors to their base in Talia village. At Base Zero, the witness stated that third accused Kondewa ordered the death of her mother, which was carried out in front of the witness. The witness became distressed while describing how her mother’s throat was slit with a machete, and the chamber adjourned to permit psychosocial support staff to attend to the witness.

Expunged evidence of forced marriage 
When the proceedings resumed, the prosecution asked the witness what happened after her mother was killed; the witness responded that “Kondewa made me into his wife.” In light of the Chamber’s indication that it would not hear any evidence of forced marriage, counsel for the third accused immediately objected to the question and asked for the evidence to be expunged from the record. The bench granted this request, and Judge Itoe instructed the prosecutor that he should have withdrawn the question and apologized. The prosecutor surprisingly conceded despite the fact that his question was not structured to lead evidence of sexual violence [4].

Defence counsel implicates his client 
Counsel for the first and second accused did not cross-examine the witness. Counsel for the third accused asked questions relating to the character of his client, including “you would agree with me that [Kondewa] must have been a very terrible and wicked person; is that correct?” The judges intervened on behalf of the accused in order to prevent his own counsel from eliciting evidence that could jeopardize his rights. Kondewa’s counsel was interrupted again when he asked the witness whether she had seen his client again after her mother was killed, and the Presiding Judge pointed out that this question could lead to the very evidence that he had previously objected to. After further questioning, the witness established that she had seen Kondewa again in the village of Gambia after she saw him in Talia, a point which contributed more to the prosecution’s case against the third accused than to his defence.

Perhaps presuming that the witness would have identified his client under direct examination, Kondewa’s counsel asked whether the witness would be able to identify Kondewa if he were present in court, which she affirmed. He then proceeded on the basis that the witness could not see Kondewa; however, the prosecution objected that the witness would need to be given the opportunity to examine the courtroom. Kondewa’s counsel then requested to have his question and the witness’s answer expunged, but the bench refused his request. As the Presiding Judge stated that the witness’s testimony had concluded, she interrupted to claim that she could see Kondewa, and she asked to point him out. The bench granted her request, and she identified third accused Allieu Kondewa for the court records.

Testimony of Witness TF2-187 regarding unlawful killings and human sacrifices
Witness TF2-187 was intended to testify regarding the miscarriage she suffered after she was raped by third accused Allieu Kondewa. Before the witness was called, the prosecution announced that she would give evidence relating to a physical injury, but that the injury formed part of a “transaction” including sexual violence. The bench considered this a contentious proposal in light of its recent majority ruling, and proceedings were suspended three hours early in order to allow the bench time to deliberate on whether the evidence could be led.

Majority rules against hearing evidence of a miscarriage 
When proceedings resumed the following morning, the majority of the bench announced its majority ruling prohibiting the evidence from being admitted on the grounds that it constituted “forbidden evidentiary territory.” The ruling was based on an unreasoned decision issued on 23 May. The majority found that it had not found any “new and convincing legal logic” to change its previous position, although the reasoning for that original position had not been made available. Presiding Judge Boutet dissented, claiming that the evidence was admissible on the grounds that it was both relevant to counts of the indictment and consistent with the Chamber’s flexible approach to admitting evidence. The witness was restricted to giving evidence of other acts that were unrelated to her rape or miscarriage.

Testimony regarding witness’s capture and human sacrifices 
The witness testified that she and her husband were captured by RUF rebels in 1991, and she left the rebels in 1998 after her husband was killed. When she arrived in the village of Gambia, she alleged that third accused Kondewa was initiating Kamajors there. The witness lived in Gambia with her uncle, who complained to the third accused that his “boys” were looting his crops. After complaining several times, her uncle was subsequently arrested. The witness testified that “Kondewa’s boys” tortured and killed her uncle. She further testified that Kamajors captured three pregnant women and sacrificed them by slitting open their stomachs and decapitating their fetuses. The heads of the fetuses were placed on sticks, which the witness alleged was in preparation for the arrival of first accused Sam Hinga Norman in Talia.

The witness further testified that the first accused delivered guns, ammunition and supplies to Talia by helicopter. After he arrived, the witness stated that Kamajors smeared blood from the sacrificed women on themselves and sang a song in Mende, which was roughly translated to mean that they received medicine and strength through pregnant women. Under cross-examination, counsel for the third accused claimed that the killing of the pregnant women was a “figment of [the witness’s] imagination”; he further contended that her uncle had not been killed and was still living in the village of Gambia. The witness became clearly distressed as a result of these allegations.

Witness TF2-135 not permitted to give evidence of command responsibility 

The prosecution intended to call Witness TF2-135 to testify regarding a complaint she had made to the second accused about sexual offences committed against her. According to the pre-trial brief, the second accused responded that it was happening to many women, and he did nothing about it. The prosecution stated that it did not intend to lead this witness to support rape charges, but rather to demonstrate the command responsibility of the second accused as charged in the indictment. Judge Itoe expressed his view that the bench did not want to continue “revisiting and revisiting an issue which should be laid to rest”, linking this evidence of command responsibility with the proposed evidence of a miscarriage which had been previously excluded by the Chamber.

The prosecution contended that while the crime of rape may not be in the indictment, it is still an unlawful act under the Statute; the evidence would be led to establish the accused’s control, his knowledge, and his response to the complaint. The witness allegedly complained to the accused because of his position as CDF Director of War, and he failed to prevent the rapes or punish the perpetrators. The prosecution argued that the content of the complaint was only necessary for putting the evidence in context. The defense responded that the act complained of is a prohibited act in the framework of the indictment.

The majority of the bench ruled that the evidence must be excluded for the same reasons articulated in its previous ruling, in which the prosecution was prohibited from leading evidence of a miscarriage because of the rape which caused it. Once again the Presiding Judge dissented, noting that the three accused are charged with command responsibility, and the evidence they intended to lead would show knowledge of acts of subordinates rather than proving those acts. Because this was the only evidence the prosecution sought to lead from this witness, she was not called to testify.

Testimony of Witness TF2-189 regarding the death of her husband
According to the prosecution’s pre-trial brief, Witness TF-189 would have testified regarding her forced marriage to a Kamajor in the village of Talia. Although she was not permitted to establish that she had been forced into marriage, some evidence of forced marriage was presumed and implied in the Trial Chamber. The witness established that she was captured by Kamajors and taken to Talia, where she was held captive and prevented from returning to her husband. When her husband came to find her, he was captured by Kamajors and decapitated while she watched with a group of civilians. The witness’s evidence skirted the issue of her forced marriage: she later established that her “husband” had informed that Hinga Norman was bringing supplies to the Kamajors and that Kondewa was training people. 

In order to clarify that this was not the same husband who had been killed by Kamajors, the witness stated that this was a second Kamajor husband. The witness was asked if she had suffered any injury while with this Kamajor. Counsel for the third accused objected that the prosecution had already implied “some sort of marriage” between the witness and the Kamajor, and she should not be permitted to testify about what she had suffered while with the Kamajor. The prosecution clarified that there was no suggestion that she would talk about sexual violence; she had been specifically asked whether she suffered any physical injury. Kondewa’s counsel argued that since the prosecution was prohibited from establishing that the relationship was forced, it was therefore a consensual relationship, which the court was not in a position to examine.

The defence objection was sustained by the majority of the bench, and the evidence was deemed inadmissible. Presiding Judge Boutet dissented once again, arguing that the evidence relates to physical violence this witness would have sustained as a civilian. It appears that if the witness had not established that the Kamajor was her “husband,” the evidence would have been considered admissible. 

Testimony of TF2-134 regarding abduction and physical violence at Talia 

According to the prosecution’s pre-trial brief, Witness TF2-134 was intended to testify that she was raped by Kamajors on a daily basis, and on one occasion third accused Kondewa witnessed her rape and did nothing. While testifying, the witness established that she had been abducted by Kamajors and taken to Talia. After attempting to escape, she was recaptured, beaten, and imprisoned. Her testimony sought to establish that Kondewa and Fofana were among the commanders at Talia; however, she had not seen Fofana during her captivity.

Shifts in the Trial Chamber 
The prosecution has indicated that it will seek leave to appeal the decisions issued by the majority of the Chamber this week. In light of these recent developments at trial, it appears that the Chamber has shifted from a broad and flexible approach to admitting evidence to a more restricted and indictment-centered view. The majority of the bench adopted a firm line this past week regarding evidence of sexual violence, which was not allowed to be heard in the trial chamber in any form. The three justices intervened more actively on a number of issues this week, including an intervention on behalf of the third accused when it appeared that his counsel risked eliciting evidence against him. 

1.) Decision on the Urgent Prosecution Motion filed on the 15 th of February 2005 for a Ruling on the Admissibility of Evidence, 23 May 2005.    

2.) Because the rulings this week were based on an original decision of 23 May whose reasoning had not yet been issued by the Chamber, the prosecution sought an extension of time to seek leave to appeal the two decisions this week. The prosecution argued that the three day deadline for appealing the 23 May decision had passed before the prosecution could file an appeal, given that the grounds upon which an appeal could be based were still not available without the reasoned decision.    

3.) Prosecution Supplemental Pre-Trial Brief Pursuant to Order to the Prosecution to File a Supplemental Pre-Trial Brief of 1 April 2004 , 22 April 2004.    

4.) Testimony of Witness TF2-188 on 31 May 2005. The prosecutor’s question was “after that incident, did anything happen?” When the witness answered in the affirmative, he asked “what happened?”    
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Summary
Proceedings were adjourned for all of last week and most of this week while the Chamber deliberated on a request to reappoint defence counsel who had previously been allowed to withdraw. Proceedings resumed Thursday morning following a scheduled one week recess, but they were postponed again until next week for a combination of reasons, including ongoing deliberations on outstanding motions as well as witness scheduling issues. The prosecution had intended to lead a witness whose testimony was the subject of one of these pending motions, and his evidence had to be postponed until he could return from abroad to testify. By the time proceedings resume on Monday, it will have been over two weeks since any witness testimony has been heard in the AFRC trial.

At this stage, Trial Chamber II appears to be beset by a number of factors which are considerably delaying the AFRC trial. Some of these issues may have been avoided, but the deeper tensions arising from the need to balance fair trial rights against the need to expedite proceedings appears to be an ongoing challenge for the Special Court. In this case, Presiding Judge Doherty noted that the trial could not go forward until rulings had been issued on the two outstanding motions. She described the postponement as “very regrettable.” 

At the end of the week, the Chamber released its decision on the request of former counsels for the first and second accused to be reappointed as lead counsel. The request was denied by the majority of the Chamber, with Judge Sebutinde dissenting. The majority ruling posted this week publicized a number of issues that had been raised in Trial Chamber II since the Chamber had granted counsel leave to withdraw on 12 May. These issues primarily concerned the extent of the accused individuals’ rights to be represented by counsel of their choice as well as alleged efforts by some members of the defence to delay the trial proceedings.

The first and second accused will continue to be represented by their co-counsel, who have been appearing on behalf of their clients from the beginning of the trial until new lead counsel are appointed.

Decision refusing reappointment of counsel 

The contentious decision released this Friday denied the motion requesting reappointment of lead counsels from the Brima and Kamara teams. The Chamber found that the statutory right to legal assistance granted to the accused “does not carry with it an absolute right to any counsel” [1]. Although the first and second accused specifically requested to have their former counsels reappointed, the Chamber determined that they were not eligible for reappointment because their names had been removed from the list of qualified counsel maintained by the Defence Office.

Internal tensions between the Registry and the Defence
Aspects of these internal struggles between the defence and the court administration were detailed in the decision, which made public certain exchanges between parties that had been filed confidentially. Unlike the Office of the Prosecutor, the Defence Office is not a separate organ of the court, and it is located within the court Registry. The Registrar had removed both names from the list of qualified counsel after counsel had received permission to withdraw due to concerns for their safety, among other reasons. The Registrar contended that these safety concerns were never addressed with the Registry. In his confidential submissions, the Registrar claimed that the motion requesting reassignment was an abuse of process which sought to go behind the court order allowing counsel to withdraw. The majority decision characterized the confidential defence response to these submissions as a “personal attack on the Registrar” [2].
The decision highlighted tensions in the relationship between these two offices. In this ruling, the majority contended that the Registrar has overall authority over the assignment of counsel despite the apparent unwillingness of representatives from the Defence Office to follow his directions [3].

Allegations of bad faith by the bench and the bar
Members of the defence argued that Judges Doherty and Lussick should recuse themselves from deciding this motion because they had “reconfirmed” an order not to reappoint counsel in a letter to the Registrar. The majority decision pointed out that the judges had not issued any order about reappointing counsel, but had instead permitted counsel to withdraw in accord with their request. The decision alleged that the two lead counsels were “not sincere in their reasons for bringing their motion to withdraw from the case and that they never expected it to succeed” [4]. According to the decision, the accused were “boycotting the trial and obstructing the course of justice”, and their “real motive is to cause as much disruption to the Trial as possible” [5]. The decision went so far as to assert that “this motion was not founded on bona fide motives”, adding that it “seeks to reverse an order granting relief which the Defence itself sought” [6].
Perceptions of Trial Chamber II 
The decision shows an admirable commitment to transparency in the trial process, as it makes public some of the details of the confidential submissions that had been made by various parties. However, it appears that a struggle present from the beginning of trial has grown into a much broader issue which could threaten public perceptions of the Trial Chamber. From the beginning of the AFRC trial, some behavior by members of the defence could be construed as a challenge to the authority of the bench. However, this challenge was not diffused by the responses from the bench in the weeks that followed. In finding that counsel for the first and second accused should be allowed to withdraw due to security concerns, the bench appeared to find a balanced outcome. This most recent decision seems to allege that the withdrawn defence counsel acted in bad faith, which could fuel perceptions that members of the bench have ongoing concerns about the conduct of these two defence counsel. The Registry’s removal of the names from the list of qualified counsel could be regarded as an effort to preempt any further appearances by these attorneys at the Special Court.

1.) Decision on the Extremely Urgent Confidential Joint Motion for the Reappointment of Kevin Metzger and Wilbert Harris as Lead Counsel for Alex Tamba Brima and Brima Bazzy Kamara and Decision on Cross Motion by Deputy Principal Defender to Trial Chamber II for Clarification of its Oral Order of 12 May 2005, 9 June 2005, paragraph 44.    

2.) Ibid. at paragraph 22.    

3.) Ibid. at paragraph 61.    

4.) Ibid. at paragraph 48.    

5.) Ibid. at paragraph 35.    

6.) Ibid. at paragraph 52.    
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Summary  The prosecution called a further four witnesses in the CDF case this week, bringing the total number of witnesses called in the CDF trial to seventy-two. Only two witnesses testified in open session, one of whom is alleged to be a former child combatant and who testified via closed circuit television.   Witness profiles at a glance
Witness TF2-133 is allegedly a victim of sexual violence. Due to an unreasoned decision issued by the Chamber on 23 May 2005 and a series of rulings that followed the decision issued last week, the majority of the witness’s testimony was rendered inadmissible prior to her testifying. The witness was born in Samalie and testified in Mende.

Witness TF2-080 is allegedly a former child combatant and was classified by the prosecution as a vulnerable witness. According to the prosecution, the witness’s age is unable to be determined: the witness could be anywhere between the ages of seventeen and twenty-three. The witness was born in Taiama and testified in Krio via closed circuit television. 

Witness TF2-218 and Witness TF2-011 testified entirely in closed session.  Evidence at trial
Alleged sexual violence victim unable to testify to events after her capture at “Base Zero” 
Following a controversial unreasoned decision issued by the Chamber on 23 May 2005 prohibiting her from testifying to acts of sexual violence, Witness TF2-133 was unable to testify to any of the events that occurred after her capture at “Base Zero”, Talia Yawbecko. She did, however, testify to seeing her mother killed in a palm plantation nearby. According to the witness, a man named Moinina Jusu killed her mother. It was not established by the prosecution that Moinina Jusu was a Kamajor, nor was the time of the alleged killing established, although it was established that the witness’s mother was killed at the time when the Kamajors entered Yokailahun. The witness was not cross-examined by the defence. 

Alleged former child combatant testifies
The prosecution’s seventieth witness, Witness TF2-080, testified to voluntarily joining the CDF, allegedly as a child combatant, between 1997 and 1998. According to the witness, a former youth vigilante, he decided to join the Kamajors they had assisted him to bury his sister after she was raped and killed by RUF combatants. Many of his friends were also joining the Kamajor movement at the time. The witness is alleged to have been in Class Five when he was recruited as a Kamajor. He was initiated into the society by A.G. Mokussi and paid a registration fee of Le30,000 (USD10) to Kondewa’s assistant. 

The witness was initially part of the “Ranger” group, under the command of Colonel Haji. According to the witness, the “Ranger” group were deployed to attack the West Side Boys in Freetown, but the group stopped at Mile 91, where they burned and looted civilian property while fighting the RUF rebels. The witness allegedly changed groups prior to reaching Mile 91, after stabbing a civilian and taking his gun during an exchange of fire. Notably, the prosecution did not appear to establish a time frame for the occurrence of these events.

Under cross-examination the witness agreed that he obtained protection from being part of the Kamajor movement. He was given charms and told that if he believed in them, they would prevent him from being killed. The witness said he believed this was why he had survived the war. He also agreed that he had voluntarily joined the Kamajor society. It was difficult to determine the significance of this line of cross enquiry, given the voluntary conscription of child combatants does not appear to be a defense against the charges relating to the use of child soldiers faced by the accused persons.
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Testimony of Colonel Richard Iron, Military Expert  Colonel Iron’s research methodology  Analysis of CDF command structure  Shift in CDF organization and objectives  Significant points for the prosecution’s case and defence responses  Closed session testimony of alleged expert on child soldiers 
  


This week the prosecution called two of its three expert witnesses who are slated to testify in the CDF case. One witness was called as a military specialist to testify about the organization of the CDF, including the effectiveness of its command structure. The second witness was called as an expert on child soldiers, but the testimony was heard entirely in closed session in order to protect the witness’s identity [1]. Both witnesses were contested by the defence on the grounds that their testimony was irrelevant or outside the scope of the indictment.

The first witness, Colonel Richard Iron, was contacted by the Prosecution through the British Ministry of Defence in order to determine the extent to which the CDF was functioning as a military organization. This evidence was led to assist the court in understanding the context in which the CDF was operating. Colonel Iron’s conclusions were contained in a written report which was entered into evidence. His live testimony did not focus on the individual responsibilities of the three accused individuals, but rather on the command structure of the CDF as a whole. In particular, he described a shift in the structure of the CDF following the AFRC coup in May of 1997, when it moved from a dispersed defensive group of traditional territorial hunting societies into an organized offensive force based in the village of Talia in southwestern Sierra Leone. 

Testimony of Colonel Richard Iron, Military Expert 
As a colonel in the British army, Richard Iron currently works for the North Atlantic Treaty Organization developing doctrine for land operations. A substantial amount of trial time was spent establishing his credentials in anticipation of defence attempts to question his credibility as a military expert. In their written submissions, the defence teams had challenged Iron’s status as an expert given that he had spent a very short period of time in Sierra Leone gathering the information upon which he based his report [2]. Colonel Iron had been retained by the Office of the Prosecutor to provide expert testimony on all three cases at the Special Court, and he stated that he only spent approximately fourteen days on the CDF case while visiting the country. 

Colonel Iron’s research methodology 
The witness described how his original intention was to examine witness statements and transcripts, but his methodology shifted when he realized this would not be sufficient. Statements tended to concern criminal acts, and he was interested in how the CDF operated as a military organization. To supplement his interviews with seven individuals in Sierra Leone, the witness visited Koribundu, Bo, and some of the minor battlefield sites, as well as villages and locations from which they were launched. In cross-examination, the defence attempted to demonstrate that Iron’s conclusions were based upon determinations that had already been made by the Office of the Prosecutor, as the witness had only interviewed individuals whose names had been provided to him by the OTP. Furthermore, he did not independently verify the information contained in the witness statements that he analyzed.

Colonel Iron employed a methodology based on four questions: whether the CDF had a military hierarchy and structure, whether it exhibited the characteristics of a military organization, whether its strategic aims were transferred to tactical activity on the ground, and whether its command was effective. He used a three-element model to evaluate the command structure, focusing on decision-making, leadership, and control.

Analysis of CDF command structure 

According to the witness, the CDF had a recognizable hierarchy and structure. First accused Sam Hinga Norman was the commander of the CDF, and he was surrounded by supporting staff officers. There were also a large number of hierarchically structured CDF units based in Talia. The witness stated that command was highly effective at strategic and operational levels, and decision-making at the high command levels was excellent. Command was less effective at a tactical level due to the inexperience and lack of training of many junior commanders. There were coordinated operations in the south and west of Sierra Leone near the CDF base in Talia, within reach of the jungle communication system. Communication was not particularly strong in the other parts of the country, however, as there were few radios, and communications were run by motorbike or on foot. As a result, there was little coordinated activity of the CDF in the north and east of the country.

Shift in CDF organization and objectives 

According to the witness, the central strategic idea of the CDF was to defend its homelands from the RUF and junta forces. However, the objectives of the CDF evolved over time: before the coup it was organized on territorial grounds, on a chiefdom basis, and distributed across Sierra Leone. The organization began from a defensive posture and operations were confined to local areas. After the AFRC coup in May of 1997 the CDF developed a number of strategic problems. The chiefdom structure broke down as CDF forces were driven from many of their traditional areas, and a new structure began to emerge. A headquarters was established in the village of Talia, and for the first time there was a large centralized body of CDF fighters. By the end of 1997, the CDF could launch limited counter-attacks against junta forces to prepare for the ECOMOG intervention in February of 1998. 

The decision to mass-recruit people into the CDF rather than through the chiefdom system enlarged the CDF and enabled it to create an offensive capability at Talia. In the period following the AFRC coup, the witness stated that there were two types of CDF forces: territorial forces were still operating in CDF-controlled areas, but now there was also an offensive force (or “counterattack force”) based in Talia. The witness stated that there were reports of between five to ten thousand fighters at Talia, and thousands among the dispersed territorial forces were continuing to operate. The offensive force took part in the major attacks on Koribundu and Bo in late 1997 and early 1998.

Significant points for the prosecution’s case and defence responses
The witness stated that his research focused on the Kamajors within the CDF, and particularly on the offensive capacities developed at Talia. He noted that troop morale was bolstered by the initiation process, in which fighters were told that they would be immunized against bullets. Iron testified that “top up” initiation ceremonies performed before battles helped generate a will to fight among the troops, and personal loyalty to Norman created troop cohesion. 

The prosecution sought to establish that CDF commanders failed to prevent or punish criminal acts committed on the battlefield, which is an aspect of command responsibility. Colonel Iron testified that there was harsh discipline at some levels of the CDF: if a commander failed to obey direct orders, he could expect to be punished. However, the witness stated that many cases of wrongdoings were uninvestigated and unpunished, particularly at Base Zero, and this culture of negligence was transferred to the battlefield. 

Cross-examination focused in part on the relationship between CDF and ECOMOG, the cease-fire monitoring force comprised of Nigerian soldiers, to attempt to shift responsibility from the three accused individuals. The witness stated that he knew there were command responsibility issues between the two forces, but he believed that CDF commanders resisted ECOMOG efforts to bring the CDF under ECOMOG control.

The defence further challenged Colonel Iron’s limited exposure to sources in formulating his position: Iron did not interview the Chairman or Vice Chairman of the CDF War Council, nor did he interview any individuals who were not suggested to him by the Office of the Prosecutor. The defence implied that the witness’s source material was restricted to what had already been covered by the prosecution, which could appear to compromise his independence.

Closed session testimony of alleged expert on child soldiers
According to written submissions by the prosecution, the second expert witness was employed by an international organization while in Sierra Leone between 1998 and 2004 [3].The witness was called to give both direct evidence and expert opinions relating to the use of child soldiers during the conflict. The testimony was heard entirely in closed session due to witness protection issues, and public information about this witness is only available in the prosecution’s written submissions. According to these documents, the witness was expected to describe negotiations with CDF commanders for releasing child soldiers, the age determination process used during disarmament, figures relating to use of child soldiers during the conflict, the process of enlisting child soldiers used by the CDF, and the witness’s opinions regarding the motivation behind the use of child soldiers [4].

The defence objected that such testimony is irrelevant or beyond the scope of the indictment, and expert testimony was not required in this area, as the Chamber already had enough legal and factual information to rule on the use of child soldiers by the CDF [5]. The Chamber granted leave for the prosecution to call the witness and allowed testimony to proceed in closed session.

The Chamber heard no further testimony for the remainder of the week. The prosecution is anticipated to call one more expert witness next week before closing its case.

1.) Decision on Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures, 24 May 2005, paragraph 2(5).    

2.) Joint Defence Response to Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures, 25 February 2005.    

3.) Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures Pursuant to Rules 69 and 73bis(E), 15 February 2005, paragraph 15.    

4.) Ibid. at paragraph 21.    

5.) Joint Defence Response to Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures, 25 February 2005, paragraphs 22-23.    
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 HYPERLINK "http://socrates.berkeley.edu/~warcrime/weeklyupdate.htm" \l "cdffortyfiveevidence#cdffortyfiveevidence" 
  


The prosecution continued to lead the evidence of Witness TF1-334 this week. The primary focus of the witness’s testimony was the AFRC/RUF attack on Freetown on 6 January 1999 and their subsequent occupation of the country’s capital until the end of January. After testifying in examination in chief for over ten days, the defense began cross-examining the witness on Thursday. Cross-examination will continue through the course of next week.  Evidence at trial
The prosecution alleges that on 6 January 1999, a large group of AFRC/RUF forces, as well as a significant number of civilians, entered Freetown bypassing ECOMOG resistance. The 6 January 1999 attack and the weeks that followed it forms one of the most notorious periods of the conflict, when AFRC forces are alleged to have committed a large number of atrocities, including the wide-scale amputation of a number of civilians beginning around 19 January 1999. According to the prosecution’s pre-trial brief, during the invasion of Freetown and the subsequent retreat, AFRC/RUF forces killed approximately 3,000 ? 5,000 civilians, including women and children [1].  Meeting and Colonel Eddie Town, death of SAJ Musa and subsequent entrance into Freetown 

The week began with the witness describing the AFRC’s movement from Colonel Eddie Town in September 1998, down through Benguema and Allen Town and into Freetown on 6 January 1999. According to the witness, the AFRC increased the size of their force in Colonel Eddie Town, with a sixth battalion and a “Red Lion” battalion being added to the existing five battalions. A Rapid Deployment Force, comprising ex-SLA combatants was also formed. The witness further described how Musa appointed the first accused, Alex Tamba Brima (aka “Gullit”), as his deputy commander and further ordered that the second accused, Ibrahim “Bazzy” Kamara, report directly to Gullit and the third accused, Santigie Borbor Kanu (aka “Five-five”) report directly to Bazzy. According to the witness, there was a distinction in the AFRC between the rank of a combatant and the assignment of a combatant: those who were subordinate in rank to another combatant wouldn’t necessarily be subordinate in assignment. The prosecution may have led this evidence to show that the accused could have had “effective control” of an operation, despite being subordinate in rank to other officers within the AFRC. Determining that the accused were superior commanders (despite being subordinate in rank) is likely to be particularly important for the prosecution’s case against the accused for the crimes alleged in the indictment that are punishable under Article 6.3 of the Special Court’s Statute, restating the doctrine of command responsibility [2].

The three accused were nevertheless promoted in rank shortly after the AFRC left Benguema, where SAJ Musa is alleged to have died. According to the witness, many combatants believed that Gullit killed Musa at Benguema in a bid to gain power over the AFRC. Following Musa’s death, Gullit took control of the troops. At this point, he is alleged to have appointed himself as Lieutenant General of the SLA, Bazzy as Brigadier General and Five-five as Brigadier, Chief of Staff and third in command.  6 January 1999 attack and operations in Freetown
Witness TF1-334 testified extensively to the AFRC occupation of Freetown and subsequent operations undertaken at Tumbu, Mamamah, Mile 38, Port Loko and Mokolo (in the Western area). In Freetown, the witness initially accompanied Supervisor “A” as part of the group of soldiers that moved from Pademba Road Prison through various parts of the city to State House. There, the third accused Santigie Borbor Kanu (aka “Five-five”) allegedly announced that the army had taken over the government of President Kabbah and that the first accused, Alex Tamba Brima (aka “Gullit”) was in charge of their operations. Gullit was allegedly aided by the first and second accused who each held subordinate command positions to the third accused. State House was used as the RUF/AFRC Defence Headquarters throughout this period.

The witness testified to the wide-scale looting of property and burning of houses and buildings all over Freetown during the first week of the attack. In particular, he alleged that Gullit had ordered the burning of police stations throughout Freetown: the police were believed to be collaborating with ECOMOG at this time. Gullit is further alleged to have ordered the burning of all buildings and the execution of any suspected CDF and ECOMOG collaborators. 

According to the witness, the corpses of civilians littered the streets. In particular, the witness saw Gullit shoot and kill a young girl at State House and order the execution of 12 ECOMOG soldiers. Other SLA combatants are alleged to have killed civilians during this time. The witness also testified to seeing women being raped by various soldiers at State House. He further stated that the most beautiful women were raped by the three accused. 

The witness testified that the AFRC forces moved as far as King Tom in the east of the city during the second week of the attack. At the time, ECOMOG forces are alleged to have held a stronghold at King Tom. During that week, Mosquito (who is alleged to have been in Kailahun at the time) announced on radio that all the buildings in Freetown should be burned down. Widescale looting and burning is alleged to have continued throughout this period. 

The scale of physical violence against civilians allegedly increased during the second and third weeks of the attack. The witness described how the third accused, Santigie Borbor Kanu (aka “Five-five”), set an example for other combatants by maiming two civilians in what became known as a “short sleeve” amputation. The incident is said to have occurred while the third accused was at Upgun on the outskirts of Freetown. According to the witness, “short sleeve” amputations meant the civilians’ hands were cut off at their wrists. A further ten civilians were then given “long sleeve” amputations, their arms being cut off at the elbow. Five-five allegedly told the civilians to “go to Pa Kabbah” to get new hands. “I saw it with my own eyes,” the witness said. “He made sure that ? since he was going to carry out, he made sure that everybody ? he set an example for others to see and carry on with that.” 

Civilian abductions and sexual violence in Freetown
According to the witness, Gullit ordered SLA commanders to abduct civilians in Freetown so that the RUF/AFRC attack would “attract the attention of the international community”. The civilians were made to follow the troops out of Freetown to Waterloo and Newton and on towards Benguema. The witness testified that the civilians were forced to carry loads, pound rice and undertake various domestic duties for the combatants. Women and young girls, allegedly under the command of the third accused, Five-five, were also allegedly forced into marriage and subjected to sexual slavery. At the time, Five-five is alleged to have “married” a young girl, around the age of thirteen. Several of the young children who were abducted were also later trained to become small boy units (or “SBUs”), the name given to child combatants by the RUF/AFRC.

Attacks in the Western Area 
The witness then went onto testify to the AFRC’s movement from Wellington to Benguema and out to Mamamah and onto Gberi Bana, where the ceasefire began in May 1999. According to the witness, the AFRC created a defensive position at Mamamah (outside Freetown) for which Bazzy was the overall commander. The witness was at Mamamah and testified to widescale burning of civilian property while the AFRC occupied the town. Gullit and Five-five were allegedly on their way to Makeni at this time.

Cross-examination by counsel for the first and third accused 
Trial Chamber II has adopted the practice that the order in which counsel for the accused cross-examine is based on the seniority of counsel, such that the most senior member of counsel cross-examines first. As such, counsel for the third accused, Santigie Borbor Kanu (aka “Five-five”) was the first to cross-examine Witness TF1-334 on Thursday of this week, followed by counsel for the first accused, Alex Tamba Brima (aka Gullit) on Friday.

After testifying for over ten days in examination-in-chief and implicating the third accused in a large number of atrocities alleged to be committed by the AFRC, cross examination by counsel for Kanu seemed surprisingly short. In particular, counsel for the third accused did not appear to challenge any of the evidence against his client relating to the period during which the AFRC occupied Freetown from 6 January 1999 to the time of their withdrawal. This included not challenging the direct allegation that Kanu had set an example for other combatants by engaging in “short sleeve” and “long sleeve” amputations at Upgun; raping women at State House; aiding and abetting the burning of Freetown and the abduction of civilians. Counsel relied instead, on arguments that tended to generally negate that his client was part of the AFRC high command. This included arguing that: there was no such position of Chief of Staff in the SLA (Five-five’s alleged appointment by Gullit before the attack on Freetown); the retreat from Freetown following the ECOMOG intervention in February 1998 was disorganised and no-one commander or group was in control; and that Johnny Paul Koroma and SAJ Musa were, at various points during the conflict, the overall commanders of the AFRC. Much of counsel’s cross-examination appeared to be reiterating the prosecution’s case, by allowing the witness to re-affirm what he had already stated in examination-in-chief. 

Similarly, at certain points, counsel for the first accused, Gullit, appeared to adopt lines of cross enquiry that reiterated the prosecution’s case. In what seemed to be a bizarre twist in the interpretation of the doctrine of command responsibility, she adopted a line of questioning that allowed the witness to reaffirm that her client had ordered the burning of all the police stations in Freetown, but had failed to punish those combatants who refused to follow these orders. In other words, the witness was asked to confirm that the first accused had both ordered his subordinates to carry out acts constituting violations of international humanitarian law, and further, that he had not punished those combatants who had refused to commit such violations. The same line of cross enquiry was adopted for questions relating to the abduction of civilians. In a particularly damaging line of questioning, counsel first confirmed that when Gullit had said SLA commanders should abduct civilians to “attract the attention of the international community” he had effectively issued an order. She then asked the witness whether he had engaged in abductions. When the witness replied that he had only tried to save two children from being killed, counsel then asked whether he had been punished for “his flagrant disobedience of Gullit’s order” in doing so. 

Both counsels cross-examined the witness regarding monies he had received from the prosecution and the court’s Witness Protection Unit. The witness has allegedly received a total of Le 816,000 (US$300) from the Witness and Victims Protection Unit during the course of his interactions with parties from the Special Court [3]. The material support provided to Special Court witnesses has been raised by the defence teams on numerous occasions at trial as an incentive for witnesses to cooperate with the objectives of the prosecution [4].

1.) Prosecution’s Pre-trial Brief pursuant to Order for Filing Pre-trial Briefs (Under Rules 54 and 73bis) of 13 February 2004, 5 March 2004, at paragraph 64 (SCSL-2004-16-PT).    

2.) Article 6.3 of the Statute says: The fact that any of the acts referred to in articles 2 to 4 of the present Statute was committed by a subordinate does not relieve his or her superior of criminal responsibility if he or she knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior had failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.    

3.) Based on an exchange rate of US$1 = Le2,800. To give an example of the value of this amount, an average income in Sierra Leone for a security guard per month is approximately Le150,000.    

4.) The RUF defence counsel has raised this point formally in a motion, in which they asserted that “Witnesses in a criminal case give evidence for many reasons ? truth is but one of these motivations. Why do the Prosecution seek to keep hidden from view the possible motivations of their witnesses and the nature of the assistance that might have encouraged them to implicate the accused?” Defence Reply to Prosecution Response to Motion Seeking Disclosure of the Relationship between the United States of America’s Government and/or Administration and/or Intelligence and/or Security Services and the Investigation Department of the Office of the Prosecutor, SCSL-04-15 (RUF), 22 November 2004.    
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Summary 

The prosecution heard its final witness in the CDF trial this week, with Witness TF2-EW3, a forensic anthropologist, testifying to his assessment of the death of four suspected homicide victims who were killed in Bo. The Chamber also briefly heard submissions regarding the admission of documentary evidence by the prosecution in support of its case against the accused. Once the Chamber has ruled upon the admissibility of this evidence, the prosecution will rest its case [1]. Oral submissions relating to the admissibility of the documents to be submitted by the prosecution will be heard by the Chamber on Wednesday, 6 July 2005. 

Evidence at trial: Expert witness testifies 
Dr William Hagland (TF2-EW3) is a forensic anthropologist from Seattle, Washington who has had extensive experience identifying the cause of death of victims by examining their skeletal remains. Dr Hagland has worked at mass gravesites all over the world, including Croatia and East Timor, and was the senior forensic consultant for the ad hoc tribunals from 1996 ? 1998. 

In October 2003, the prosecution employed Dr Hagland to conduct forensic investigations at various sites throughout Sierra Leone housing the remains of victims allegedly killed by members of the CDF, RUF and AFRC forces. Dr Hagland visited twenty sites, including a gravesite in Bo, where he identified the remains of four victims. His testimony this week related to his findings regarding these four victims.

Under examination in chief, Dr Hagland identified two types of trauma leading to the death of a homicide victim: sharp force trauma and blunt force trauma. According to Dr Hagland, sharp force trauma is caused when the perpetrator uses something like a machete to injure the flesh or bone of the victim. Blunt force trauma is more likely to be caused by an object with a flat or rounded surface and a larger surface area, such as a fist, boot, rock or club. He also distinguished between anti-mortem, peri-mortem and post-mortem trauma and noted that it was important to distinguish the peri-mortem or “death event” trauma from the other two types.

Dr Hagland testified that based on his findings the four skeletons he had identified died of injuries resulting from sharp force trauma, blunt force trauma, or a mixture of both sharp force and blunt force trauma. Three of the victims were identified during the course of the proceedings as being Hatti Conteh, Alpha Conteh and Foday Bangura. All four people were allegedly victims of homicide. His findings were consistent with the stories of their relatives regarding the circumstances of their deaths. Dr Hagland noted that the method of identification he had undertaken did not result in the positive identification of the deceased persons, but was consistent with international standards for examination and exhumation and resulted in the establishment of a “circumstantial identification” of cause of the death of the victims. 

Under cross-examination, the witness admitted that it was impossible to determine who had afflicted the wounds resulting in the victims’ deaths based upon his forensic assessment. Dr Hagland’s testimony, therefore, seems to have limited value to the prosecution’s case, given even if the prosecution can corroborate the evidence of this witness with the testimony of witnesses who previously testified, Dr Hagland was unable to make a positive identification of the bodies exhumed. Nevertheless, his testimony may be helpful in establishing evidence of a crime base surrounding the site in question, which, while not identified in open court, is likely to be identified in his expert witness report. 

This concludes the witnesses to be called by the prosecution in the case against the accused in the CDF trial. The defense case is slated to begin in January 2006. 

1.) Under Rule 92bis of the Special Court’s Rules, the Chamber may admit information in lieu of oral testimony, if, in the view of the Trial Chamber, it is relevant to the purpose for which it is submitted and its reliability is susceptible to confirmation.   
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Summary  Proceedings in the AFRC trial continued at a quickened pace this week, with the prosecution calling a further eight witnesses in its case against the three accused. The majority of testimony this week centered around the atrocities alleged to have been committed by the RUF/AFRC in the Kono district during 1998. 

Witness profiles at a glance
Witness TF1-062 was working as a diamond miner in Tongo Field in the Kenema district in 1997. The witness has also testified in the CDF trial. He speaks Temne and Krio. He testified in Temne.

Witness TF1-216 was living in Paema village in the Kono district at the time of the ECOMOG Intervention in Freetown in February 1998. He testified in Krio.

Witness TF1-076 is twenty-two years old and has one child. She is currently unemployed. The witness is a Category “A” witness (victim of sexual violence) and in accordance with the witness protection measures adopted by the Chamber, testified with the use of voice distortion. She was living in Tombodu in 1998. She testified in Kono.

Witness TF1-198 is thirty-eight years old and was born in Tonkoro in the Kono district. She is married and has children. The witness has not received a formal education. The witness is a Category “A” witness (victim of sexual violence) and in accordance with the witness protection measures adopted by the Chamber, testified with the use of voice distortion. The witness was living in Gandorhun in 1998. The witness testified in Kono. 

Witness TF1-206 was born in Freetown and is 29 years old. The witness was living in Bomboa Foidu in the Kono district at the time of the ECOMOG Intervention in 1998. He testified in Krio.

Witness TF1-104 testified entirely in closed session. 

Witness TF1-019 was born in 1965. He is a Kono and speaks Krio, English and Mende. He was living in Koidu Town in the Kono district at the beginning of 1997.

Witness TF1-072 is fifty-six years old and was born in Tombodu in the Kono district. He is married and has nine children, one of whom is deceased. The witness is a farmer. He speaks some Krio and English but is not fluent in these languages. The witness testified in Kono. 

Evidence at trial
The week began with the prosecution hearing evidence from Witness TF1-062, who testified to events that occurred in Tongo Field during the latter half of 1997. The prosecution then called a further six crime base witnesses testifying to atrocities allegedly committed by the RUF/AFRC in Kono during 1997-1998 [1]. The majority of witness testimony centered around attacks in the villages in and around Tombodu, a town allegedly under the control of Mohamed Savage and Staf Alhaji at this time. None of the three accused were directly implicated as ordering the atrocities described by the witnesses this week, although Witness TF1-019 gave evidence that the third accused, Santigie Borbor Kanu (aka “Five-five”) was seen in Kono several times in the early part of 1998, which is likely to support the allegation that Kanu was a senior commander of the AFRC based in the Kono district at this time. 

Two witnesses also gave evidence that senior RUF commander Sam Bockarie (aka “Mosquito”) held meetings with civilians to rally support for the AFRC, adding some weight to the proposition that the RUF and the AFRC were acting in collaboration “to gain political control over the territory of Sierra Leone” which is alleged by the prosecution to be evidence of a joint criminal enterprise [2].

Forced mining at Tongo Field 
Under paragraph 64 of the Indictment, the prosecution alleges that between 1 August 1997 and 31 January 1998, the RUF and AFRC forced an unknown number of civilians living in the Kenema district to mine for diamonds at a place known as “Cyborg Pit” in Tongofield. Witness TF1-062, a diamond miner from Kenema, was called to give evidence in support of this allegation this week. The witness testified extensively to the treatment of civilians at the Cyborg Pit during this period. According to the witness, the AFRC/RUF, under the command and control of Sam Bockarie (aka Mosquito), designated “government mining days” during which civilians were forced to mine for diamonds for the junta government. Civilians were not given food or water during these periods of mining and armed guards patrolled the pit, some who were as young as age twelve. Those who disobeyed the orders of the commanders at the pit were punished severely: the witness recalled one child being shot for refusing to drop a bag of gravel when asked to by a combatant. According to the witness, up to two thousand civilians could be forced to mine at the Cyborg Pit at any given time.

Sam Bockarie allegedly in command of Kenema 
The witness also testified to the initial attack on Tongo Field by the soldiers in early August 1997. At the time, Tong Field was a CDF stronghold. According to the witness, the soldiers entered the town and looted civilian property for a period of three days. Bockarie is alleged to have ordered the murder of three suspected Kamajors during this time. Bockarie also held a meeting in the town where he explained that he had been appointed the Vice Chairman of the AFRC and apologised to the civilians for the hardship they had experienced at the hands of their attack. He also told the civilians that the AFRC was setting up a secretariat in Kenema that would include a complaints section, where civilians would be able to lodge complaints about the behaviour of combatants with a civilian liaison named Lieutenant Dennis. This tends to suggest that senior members of the RUF/AFRC had knowledge of the crimes committed by their subordinates during this period and may be perceived as evidence of those senior member having effective command and control of those subordinates. 

Under cross-examination, the witness agreed with defense counsel that at all times during the AFRC occupation of Tongofield, Sam Bockarie was in command and control of the area. He further agreed that when Bockarie was not there, he appointed others to work on his behalf and that Bockarie was “the leader” of the commanders in Kenema. This may impact on the prosecution’s ability to prove that the three accused bore the greatest responsibility for the atrocities committed in Kenema during this period. The defense further pointed out that, in one of the witness’s earlier statements to the prosecution, the witness referred to the alleged AFRC/RUF attack as a Kamajor attack, although the statement had been corrected during the course of interviews that had taken place since. 

Kono crime base witnesses
The remaining witnesses who testified in open session this week testified to atrocities allegedly committed by the AFRC/RUF in the Kono district, including attacks on the towns of Tombodu, Paema, Bomboa Foindu, Yawando and Yardu. Witness TF1-216 and Witness TF1-072 each testified to amputations and brutal acts of violence against civilians: Witness TF1-216 was in Paema when the “Operation No Living Thing” was ordered in late February 1998 and watched as soldiers from the RUF/AFRC placed his three children in his house and set it ablaze. The witness saw a further fifty-three civilians killed in this manner in Tombodu. According to the witness, the RUF/AFRC were operating under the command of Staf Alhaji in 1998, who ordered that Colonel Rambo cut off his hands. Witness TF1-072 was one of fourteen civilians who was tied up and forced to lay under a burning mattress by Colonel Savage. As he tried to escape, Savage used a machete to cut him in the back and on both his hands. Savage claimed that he was collecting hands to give to President Kabbah. 

Witness TF1-076 and Witness TF1-198 each gave evidence of acts sexual violence allegedly committed by soldiers. Witness TF1-198 was pregnant at the time a soldier is alleged to have shoved a wooden pole into her anus; she was also cut severely by a machete on her back and shoulder. Witness TF1-076 was 15 years old when a soldier allegedly held her at gun-point and raped her. She also watched as her uncle was set alight by the combatants. Neither witness was able to name the perpetrators of these acts, nor was there any nexus established between the perpetrators of the acts of sexual violence and the three accused. 

Witness TF1-206 testified further to acts of sexual violence: he was one of seven men forced by “the rebels dressed in combat gear” to have sex with women in the town of Bomboa Foindu. According to the witness, an unnamed commander stood by and watched as the forced intercourse took place. According to the witness, the commander was in charge of what the rebels were doing. The rebels subsequently began amputating the hands and ears of the civilians, saying they should go to President Kabbah to get new hands [3]. The witness’s arms were severely lacerated by a rebel and his hands no longer function as a result. Under cross-examination, the witness admitted that he could not determine which militia group the soldiers belonged to. He further agreed that the unnamed commander-in-charge was not communicating with any other commanders, which the defense may assert shows that the accused may not have had knowledge of the events taking place.

Witness TF1-019 was the only witness that gave direct evidence implicating the accused this week, testifying that he saw Santigie Borbor Kanu (aka “Five-five”) in Kono several times during the early part of 1998. According to the witness, Sam Bockarie introduced Five-five to the civilians at a meeting that took place at the Koidu Community Centre in Koidu Town in late 1997. Five-five is alleged to have asked the civilians to support the newly formed AFRC government. The witness further described an attack at Yardu Sandu in April 1998 where he claims he saw soldiers burn the houses in the village. Supporting the allegation of collaboration between the RUF and AFRC, the witness alleged that the burning was committed by the AFRC whom he understood were “ a mixed group of rebels and soldiers” who were working together. 

Perhaps due to the sensitive nature of some of the testimony, cross-examination by defense counsel seemed particularly short this week, with counsel for the first and second accused refraining from cross-examining the two female victims of sexual violence. At times, defense counsel appeared to focus on alleging prior inconsistencies in witnesses statements that were overly specific or somewhat irrelevant to the charges against the accused. Examples of this included: pointing out to a victim of sexual violence that she had previously stated that the soldier who raped her ripped her lappa and not her skirt; arguing that a witness had referred to six men being forced to have sex with six women, rather than seven; and focusing on evidence related to a Kamajor attack in Tongo Field (rather than an AFRC attack). Given the relative insignificance of the inconsistencies and the irrelevance of the charges against the CDF accused to their case, it was difficult to see the basis for the defense’s pursuit of these particular lines of cross-enquiry [4]. 

1.) Due to an order issued by Trial Chamber I, monitors are not allowed to comment on the testimony of witnesses who testify in closed session. As such, there has been no comments made about the testimony of Witness TF1-014 in this report.    

2.) Further Amended Consolidated Indictment dated 18 February 2005. Paragraph 33 of the Indictment alleges that the AFRC and the RUF shared “a common plan, purpose or design (joint criminal enterprise) which was to take any actions necessary to exercise political power and control over the territory of Sierra Leone, in particular the diamond mining areas.”    

3.) The witness named thirteen people from the town who lost limbs or whose limbs were severely lacerated by the rebels.    

4.) “Lappa” is a Krio word for a piece of cloth that women use to tie around their waist.    
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Summary
 The RUF trial began its fifth trial session this week, with the prosecution calling a further four witnesses in its case against the three accused Issa Sesay, Morris Kallon and Augustine Gbao. During a short status conference on Monday, the prosecution announced that it had been granted leave to add a further three witnesses added to its core witness list, bringing the total number of witnesses slated to testify in the prosecution’s case to 102. Perhaps mindful of the 64 witnesses remaining in the prosecution’s case, the Chamber noted that some aspects of examination-in-chief and cross-examination continued to be unduly lengthy and oblique and appealed to counsel to ensure their joint commitment to a fair and expeditious trial was upheld. Witness testimony primarily centered on events that occurred in the Kenema district during the RUF/AFRC occupation from August 1997 to May 1998. 

The Chamber adjourned briefly from the RUF trial proceedings on Wednesday morning to hear submissions regarding the prosecution’s admission of documentary evidence in the CDF case in accordance with Rule 92bis of the Special Court’s Rules. The judges anticipate delivering their decision on the admissibility of this evidence on Wednesday, 13 July. 

Witness profiles at a glance
Witness TF1-272 is an international witness who testified entirely in closed session.

Witness TF1-035 is 53 years old from the Kenyama village in the Bo district. He has two wives and thirteen children. The witness is a miner and a farmer. He has testified in both the CDF and AFRC trials. He mines diamonds and was living in Tongo Field during the RUF/AFRC occupation in 1997/98. The witness testified in Krio.

Witness TF1-122 is 46 years old and was born in Bandasula in the Pujehun district. The witness worked as a station sergeant in the Criminal Investigation Department of the Kenema police station during the alleged RUF/AFRC occupation of Kenema from May 1997 to February 1998. The witness testified in English. 

Witness TF1-212 is 44 years old and resides in Kabala in the Koinadugu district. The witness testified in Krio. 

Evidence at trial
Witness TF1-035 and Witness TF1-122 each testified to events that occurred in the eastern province of Kenema from late 1997 to early 1998. Corroborating the evidence of Witness [ ] who testified last session, Witness TF1-122’s testimony included allegations relating to the arrest, torture and subsequent murder of B.S. Massaquoi, Brima Kpaka and Andrew Quee ? each being prominent members of the Kenema district community at the time of the AFRC’s overthrow of the Kabbah government. Witness TF1-035 testified at length regarding the conditions at the “Cyborg Pit” in Tongo Field, a site where the prosecution alleges the RUF and AFRC forced an unknown number of civilians living in the Kenema district to mine for diamonds during the period from August 1997 to February 1998. 

Witness TF1-212 testified to events that occurred in Tombodu (in Kono) and Koinadugu village (in Koinadugu) in April and October 1998, respectively. In particular, she testified to atrocities allegedly committed by SAJ Musa and Superman. She recalled how Superman allegedly commanded an attack on Koinadugu village where forty-eight people were hacked to death. She further alleged that all the houses in the village were burned. None of the three accused were named during the course of her testimony. 

Alleged forced mining at Tongo Field, Kenema
Witness TF1-035 testified to events that occurred over a ten-day period following the RUF/AFRC entrance into Tongo Field in August 1997. According to the witness, RUF commander Sam Bockarie (aka Mosquito) entered the town along with around three hundred combatants. Upon entering the town, Bockarie allegedly announced that the RUF/AFRC had taken over Sierra Leone and that civilians should participate in diamond mining on behalf of the new government. Directly implicating the second accused, the witness had heard that Bockarie told the civilians that in his absence, Morris Kallon would be in charge at Tongo Field. 

The witness is a diamond miner whose workers were allegedly enslaved by the RUF/AFRC to participate in forced mining. The witness was allegedly captured and beaten by the rebels for encouraging civilians not strike against the working conditions implemented by the new regime. According to the witness, the RUF commander Sam Bockarie originally promised civilians that they would be working in accordance with a system whereby for every five hours they worked to mine for the government they would be granted two hours to mine for themselves. Sam Bockarie left Tongo Field a few days after making this announcement and conditions at the mining pit changed. In practice, the witness alleged that the civilians were forced to mine exclusively for the government: men, women and children were held hostage at the notorious Cyborg Pit, where over one thousand civilians could allegedly participate in mining at any given time.

According to the witness, the pits were manned by three groups of combatants: small boy units (or SBUs); junior commanders; and colonel majors or senior commanders. He recalled in particular instances where the junior commanders and the SBUs had opened fire on people in the pit. 

Under cross-examination, the witness admitted that in certain material respects, there were similarities between the mining conditions experienced by the civilians when mining for the rebels and the mining conditions of miners who work for him. According to the witness, his workers are not paid for the mining they undertake: workers are fed during working hours, but are paid only for the diamonds they find. The price paid for the diamonds is negotiated: the witness obtains half the profits of all the diamonds found and his twenty-two workers split the remaining half. 

Continuing a familiar line of cross enquiry, counsel for the second accused argued that there was more than one commander named Morris Kallon present in the south-eastern provinces at this time, alleging that there was a member of the AFRC government who resided in Bo whose name was Morris Kallon. The witness denied having knowledge about this. 

Events in Kenema Town, Kenema 
Witness TF1-122 gave extensive evidence relating to alleged crimes committed by members of the RUF/AFRC between May 1997 and February 1998. In particular, the witness’s testimony implicated the first accused, Issa Sesay. According to the witness, “Sesay’s boys” orchestrated an elaborate “flag trick” in Kenema, whereby they would raise the national flag in the centre of the town in order to make civilians stop and subsequently rob them or order them to give them their property. The witness alleged that the flag trick was played on civilians every day. Under cross examination, counsel for the first accused pointed to discrepancies in the witness’s testimony during the AFRC trial, where the witness had claimed the flag trick was a regular (but not an every day) occurrence. Counsel argued that the witness was embellishing the truth by increasing the significance of the alleged crime, which the witness denied. 

Corroborating the evidence of Witness [ ], the witness also testified to the Sesay’s alleged capture of the CPO and the Commissioner. No new evidence came to light regarding their capture.

The witness also testified to events occurring in the surrounding villages of Tongo Field and Segbwema (in the Kailahun district) in early 1998. In particular, a large influx of people migrated from Segbwema to Kenema at this time due to an AFRC/RUF attack on the village. 

Legal and procedural issues
Proliferation of supplementary witness statements alleged to hamper the defense’s ability to cross-examine effectively 
During the course of Witness TF1-035’s cross-examination, it became clear that the witness was unable to distinguish the dates and times of interviews taken by the prosecution since the time of his original interview in November 2002. The witness also appeared confused as to which interviews related to his testimony in the RUF trial (having also testified in the CDF and AFRC cases). Counsel for the first accused noted that the prosecution had served the defense with seven supplementary or “will-say” statements from interviews conducted with this witness since his original interview in November 2002. Counsel alleged that this extensive proofing of the witness by the prosecution was making it difficult for the defense to establish prior inconsistencies in his statements, as the witness seemed confused regarding the timing of his statements and was unable to distinguish when the statements were taken and by whom. 

In a separate but related issue regarding supplementary witness statements, the defense have recently argued that the allegations in witness’s supplementary statements contain statements that, when viewed in light of the original statements, constitute “new” allegations against the accused persons. According to the defense, allowing the prosecution to serve such statements violates the accused’s rights under Article 17 of the Statute, which provides that the accused must be informed promptly and in detail of the nature and the cause of the charges against him and tried without undue delay. The prosecution has responded that in ascertaining whether the allegations made in supplementary statements are new, the court is not merely confined to a review of the original statement of the same witness, but ought to engage in an analysis of the material factual allegations of the indictment and the pre-trial brief. To date, the Chamber has agreed with the prosecution’s argument, noting on a number of occasions that, in the Chamber’s opinion, allegations that are germane to the general allegations set out in the indictment and the prosecution’s pre-trial brief cannot be characterised as entirely new [1].

Rule 92bis hearing in the CDF trial 
The Chamber heard legal arguments relating to the prosecution’s submission of documentary evidence in the CDF trial this week. The documentary evidence the prosecution sought to submit included: reports relating to the conflict in Sierra Leone from various sources and documents written by, for or about the accused persons. The submission of documentary evidence forms an important element of the case against the accused persons, because it corroborates the testimony of the witnesses the prosecution has called. 

The prosecution argued that all the documents it sought to admit should be admissible, because Rule 92bis allowed for the prima facie admission of all documentary evidence relevant to the prosecution’s case [2]. The defense argued that the prosecution had to prove that the reliability of the evidence had been susceptible to confirmation: in other words, that the evidence was corroborated by witness testimony. The prosecution responded that the reliability of the documents in question would only need to be proved by the end of the case against the CDF accused, a submission the defense strongly opposed on the grounds that the prosecution should not be allowed to rely on the probability of the defense calling witnesses that would substantiate the documents they were tendering prior to submitting them. The Chamber anticipates delivering it decision on the issue by mid-week next week. 

1.) See, in particular Ruling on Application for the Exclusion of Certain Supplemental Statements of Witness TF1-361 and Witness TF1-122 dated 1 June 2005. For further examples see also: SCSL-04-15-T, Ruling on Oral Application for the Exclusion of Statements of Witness TF1-141 dated respectively 9 October 2004, 19 and 20 October 2004 and 10 January 2005 dated 3 February 2005; Ruling on Oral Application for the Exclusion of “Additional” Witness Statement for Witness TF1-060 dated 23 July 2004; Ruling on Disclosure Regarding Witness TF1-015 dated 8 January 2005; Ruling on Disclosure Regarding Witness TF1-195 dated 4 February 2005.    

2.) Unlike the Rules for the ICTY and ICTR, which state that the Chambers must make a preliminary assessment of the probative value of evidence prior to admitting it, the Special Court’s Rule provide that the Chamber must only determine that the evidence is relevant.    

 
	Special Court Monitoring Program Update #49 Trial Chamber II - AFRC Trial Covering week ending July 15, 2005

	by Michelle Staggs, Senior Researcher

Summary Witness profiles Evidence at trial  Legal and procedural issues 

  


  

Summary  Proceedings in the AFRC trial continued to move quickly this week, with the prosecution calling a further eight witnesses in its case against the three accused. The accused each attended the trial for the majority of the week, the only exception being the absence of Santigie Borbor Kanu (aka “Five-five”) due to ill health. The Chamber closed on Friday so that members of the Sierra Leonean bar could attend the bar council elections. 

Witness profiles at a glance 
Witness TF1-033 is 45 years old and was born in Songo in the Port Loko District. The witness finished high-school and worked as a reporter for a local news tabloid, the State News Watch. The witness testified in English with the use of voice distortion.

Witness TF1-055 is 75 years old and was born in Karina, in the Bombali district. The witness is married and has seven children currently alive. He testified in Madingo. 

Witness TF1-147 was born in Blama in the Bonthe district. He speaks Krio, Mende and English. He testified in Krio.

Witness TF1-094 is a Category “C” witness (Victim of Sexual Violence) and was allegedly abducted as a child and a victim of multiple rape. She testified in Krio.

Witness TF1-269 is a Category “C” witness (Victim of Sexual Violence) and testified with voice distortion. She testified in Temne.

Witness TF1-058 was born in Mano Town in the Moyamba District. He is 41 years old. He testified in English.

Witness TF1-114 was born in Jimmi Bagbo in the Bo District. He was born on 26 December 1968. He graduated in fifth form (eleventh grade) and became a member of the Sierra Leonean Army in 1991. The witness testified in English. 

Evidence at trial
The witnesses led by the prosecution this week primarily gave crime base evidence relating to the AFRC movement out of Freetown after the ECOMOG intervention in 1998 and the attacks on various villages in the Bombali and Koinadugu districts that occurred thereafter. The week was dominated by the testimony of Witness TF1-033, whose evidence primarily implicated the first accused, Alex Tamba Brima (aka “Gullit”), in atrocities committed against civilians during several offensives launched by the AFRC between February 1998 and January 1999. 

Evidence of Witness TF1-033 and Witness TF1-114
Witness TF1-033 is a journalist who lived and worked in Freetown during the junta period. He was labelled by pro-government supporters as an AFRC sympathiser due to his involvement in public rallies denouncing the use of force to overthrow the coup. According to the witness, as a result, when ECOMOG did intervene in early February 1998, he fled from Freetown fearing his life was in jeopardy. He alleged that Gullit subsequently ordered his abduction by the AFRC in Tombodu. 

The witness alleged that he remained close to Gullit from February 1998 to January 1999, when the AFRC attacked Freetown. According to the witness, Gullit liked the witness, because he would report news and current affairs to him from a transistor radio he kept in his pocket. The witness then described in detail how Gullit ordered attacks on civilians and civilian property throughout various villages in the Northern Province and the Western Area of Sierra Leone. This included: ordering Commander Mohamed Savage to kill hundreds of civilians in Tombodu in March 1998; ordering “Operation Spare No Soul” from his hometown, Yaya; ordering the rape and murder of civilians in Yiffin, Sama Bendugu, Bonoya, Karina and Port Loko between April and August 1998 and the burning of houses throughout all these towns. According to the witness, the attacks on Bonoya and Karina were particularly brutal: over five hundred civilians were killed, three hundred civilians were amputated and two hundred women were raped. According to the witness, Gullit would often commend commanders for the atrocities they committed. 

The prosecution also led evidence of forced labour at Camp Rosos. The witness alleged over two hundred civilians were made to go on food finding missions and were subsequently killed, due to suspicions that they would become ECOMOG informants once the missions were over. 

Under cross-examination, counsel for the first accused pointed to several discrepancies in the witness’s prior witness statements that discredited his testimony. In particular, counsel portions of the witness’s statements that tended to suggest he had followed the AFRC voluntarily and that he had stayed with Gullit and his men because he had decided to be in their company. The witness testified in court that he felt he had no choice, that they would kill him if he left. Counsel then quoted seven or eight passages in the witness’s statement where he had stated Savage was the commander in charge of the attacks on Tombodu without mentioning “Gullit” or Alex Tamba Brima. Further evidence suggesting that the witness had never seen or heard women being raped was led: in several of his statements, the witness had alleged that such acts were not publicly acknowledged and that he had never seen women being raped.

Counsel for the third accused, Santigie Borbor Kanu, also raised the issue that, at the time ECOMOG intervened in Freetown, the AFRC had signed a Peace Agreement with ECOWAS leaders in Conakry, Guinea giving the AFRC six months in power without the threat of intervention. ECOMOG’s intervention was in breach of the Peace Agreement. However, no nexus was established between ECOMOG’s breach and the action of the AFRC against civilians. 

Witness TF1-114 was also part of the convoy that left Freetown in February 1998. The witness was a military police adjutant for the AFRC whose duties included issuing passes to civilians at Buedu to track their movements, so civilians could move “without being molested”. A primary focus of the witness’s testimony was the use of forced labour in camps at Buedu, where civilians were asked to work on farms and build roads for “the rebels”. The witness also gave some evidence relating to acts of sexual violence against women at the camp.

Further crime base witnesses: Attacks at Karina 
The remaining crime base witnesses this week primarily gave evidence surrounding the alleged AFRC attacks in Karina, Kabala, Bamakura and Rosos. In particular, Witness TF1-055 and Witness TF1-058 each testified to events that took place in Karina, the home town of President Kabbah, where some of the most brutal killings and amputations of the conflict are said to have occurred. Witness TF1-058 alleged he was one of several civilians who were made to lie face down on the ground while soldiers used machetes repeatedly to hack into their skulls. Witness TF1-147 primarily gave hearsay evidence about two attacks on Kabala in July and September 1998. According to the witness, the July attack involved ECOMOG and the SLA fighting against the rebels, somewhat at odds with the prosecution’s theory of a joint criminal enterprise existing between the RUF and the AFRC. Under cross examination, witness testified that he couldn’t actually say who had caused the majority of the destruction of the property and the killing, because he was outside the town during the attacks.

Evidence of sexual violence 
Under counts 6-9 of the indictment, the prosecution has charged the accused with being individually criminally responsible for acts of rape, sexual slavery and sexual violence. This includes the charge of forced marriage, a novel charge in international humanitarian law first brought at the Special Court in response to descriptions of women being “made into bush wives” emerging from the investigative process. This week, witness TF1-094 testified to being captured and made into a “wife” after an SLA attack in Bamakura (Koinadugu) in 1998. The witness was in second class at school at the time of the attack and was raped multiple times by her captor, a soldier she referred to as “Andrew”. The witness became pregnant with Andrew’s child shortly after the attack. She was subsequently trained for combat by the SLA. The witness gave evidence of being beaten on her stomach by Gullit during her six month of pregnancy. While she saw the pregnancy to full term, the child was still-born. 

Witness TF1-269 also gave evidence of sexual violence this week. According to the witness, she was raped by three men whom she described as “rebels” during an attack at Rosos (Bombali) in 1998. According to the witness, once the three rebels had taken turns to have sexual intercourse with her, she was forced to perform acts of fellatio on one of the three. One of the rebels subsequently cut the back of her neck. 

Legal and procedural issues 
Counsels encouraged by Judge Lussick not to stall proceedings for the bench 
Judge Lussick discouraged counsel for the prosecution from “pacing the evidence with the bench” this week, when noticing that a trial attorney was waiting for the judges to finish writing notes on the evidence before continuing to lead the witness. “You keep asking the questions, we will get it down,” Judge Lussick said. This approach to proceedings is markedly different to the approach adopted in Trial Chamber I, where trial attorneys have been cautioned on a number of occasions to ensure that the pace of their questioning allows for the judges to copy almost verbatim the evidence given by the witnesses.

New interpreters: Madingo translation 
New interpreters were sworn into the interpretation booth this week, in order for the court to hear Witness TF1-055 testify in Madingo, a regional dialect that is said to originate from tribes that came to Sierra Leone from Mali in north-west Africa.

  

	Special Court Monitoring Program Update #50 Trial Chamber I - RUF Trial  Covering week ending July 22, 2005
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CLOSED SESSION PROCEEDINGS CONTINUE ? NO REPORT 
The prosecution continued to hear Witness TF1-360 and Witness TF1-361 entirely in closed session this week. According to an order issued by Trial Chamber I on 27 October 2005, evidence elicited by witness in closed session proceedings cannot be the subject of trial monitor’s reports [1].

As such, no report has been issued for the proceedings in the RUF trial for this week.

1.) SCSL-04-14-T, Order on trial monitoring during closed session dated 27 October 2005. 
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In what became its final week at trial before the summer break, the prosecution called 3 crime base witnesses in the AFRC trial, bringing the total number called thus far to forty-eight. All the witnesses gave evidence relating to events that occurred in the Bombali district in Sierra Leone’s Northern Province. Two of the witnesses who testified this week (Witness TF1-157 and Witness TF1-158) are allegedly former child combatants who trained with the AFRC in 1998. A third witness, TF1-267 is a Category “A” witness (victim of sexual violence) and testified with the use of voice distortion. 

A question mark hangs over the admissibility of the testimony of Witness TF1-157, after he informed the Chamber during cross-examination that the interpreter was speaking the Guinean form of his dialect (Mandingo) rather than the dialect used in Sierra Leone [1]. The continuation of the witness’s testimony has been suspended pending further investigation by the head of the court’s translation unit. 

Further issues relating to translation arose this week, as the defense forcefully cross-examined witnesses on the terminology used in their statements in an attempt to allege that the words used had not “come from the mouth of the witness” [2]. Agreeing with the arguments asserted by the prosecution, the Chamber took the view that the differences in the terms used resulted from a divergence in the vernacular used by English and the languages being translated. In particular, Judge Sebutinde voice her dissent to this line of questioning, arguing that the defense was effectively speaking at cross-purposes with the witness.

Finally, after much discussion on Thursday morning regarding the prosecution’s core witness list, the Chamber agreed with both the defense and prosecution that the prosecution’s forty-ninth witness, TF1-167 would be called next session. 

Witness profiles at a glance 

Witness TF1-158 was born in Bonoya in the Bombali district. He is a Category “B” protected witness and former child combatant. He testified in Krio via closed circuit television.

Witness TF1-267 was born in the Bombali district. She is a rice farmer and has not been to school. The witness is a Category “A” witness and is a victim of sexual violence. She testified in Temne with the use of voice distortion.

Witness TF1-179 was born in Batkanu in the Bombali district in 1946. He testified in Krio. 

Evidence at trial: Crime base witnesses (Bombali district) 

Under the indictment issued by the Prosecutor, the accused are charged with committing, commissioning or failing to prevent various atrocities that occurred between about 1 March and 31 November 1998 in the Bombali district. This week’s testimony centered around events which had occurred in and around Camp Rosos, a town in the Northern Province alleged to have been razed and subsequently occupied by junta and rebel forces during that year. All witnesses were extensively cross-examined regarding the identity of combatants as either rebels (from the RUF) or former members of the SLA (from the AFRC) in an attempt by the defense to dismantle the proposition that the three accused held positions of superior responsibility to the alleged perpetrators of the atrocities committed. 

Testimony of former child combatants 

Witness TF1-157 and Witness TF1-158 each testified to their capture during an attack by the rebels in Bonoya. Both alleged that they subsequently joined the combatants as children and were trained to use arms and to fight. According to Witness TF1-157, child combatants trained by the rebels were given cocaine tablets and injections during the course of their training. He was also allegedly flogged with sticks due to his Mandingo tribal origin, Mandingo being the tribe of the then ousted President Tejan Kabbah. 

Witness TF1-158’s testimony directly implicated the first and the third accused in the attack on Bonoya, which he alleged occurred in May 1998. According to the hearsay evidence elicited from the witness [3], the commanders SAJ Musa, Gullit (aka Tamba Alex Brima), Five-five (aka Santigie Borbor Kanu) and 0-5 led the attack on the town. Under cross-examination, the witness admitted that he had not been personally introduced to any of the commanders. The witness was allegedly given guns by former commander Staf Alhaji at Camp Rosos. He was trained by Alhaji along with approximately three hundred boys aged 7 and above. Alhaji allegedly reported directly to Gullit at this time. After a week, the trainee combatants were sent on food finding missions and the witness successfully escaped from the rebel’s camp. He was subsequently re-captured and forced to carry food for the rebels during the time of disarmament. (An exact time frame for disarmament was not established by the prosecution). The witness also alleged that he part of a group of five hundred combatants that subsequently attacked the eastern province town of Kabala.

Both witnesses testified to being present while combatants committed several atrocities. This included burning and looting civilian property at Camp “Red Lion”, Lunsar and Mamamah, amputating and killing civilians at Camp Rosos and disguising themselves as civilians in order to target police officers in Freetown who were subsequently killed. In relation to the final allegation, Witness TF1-157 testified to seeing the first and third accused present and participating in these atrocities. 

Testimony relating to sexual violence 
The indictment against the accused charges them with being individually criminally responsible for acts of sexual violence committed against civilian women and girls, including brutal rapes, often by multiple rapists. In support of this allegation, the prosecution led Witness TF1-267 this week, who testified to being raped multiple times by four armed combatants in the bush surrounding Rosos in 1998 [4]. Despite the sensitive nature of her testimony, the witness’s descriptions of the acts of sexual violence committed were both clear and graphic. The witness also testified that her young daughter was raped twice by different combatants from the same group of rebels who raped her. 

Under cross-examination, the defense attempted to dismantle the proposition that a nexus existed between the rapes committed by the victim’s assailants and the three accused. In order to show this, defense counsel asserted that the witness was unable to identify her attackers with any degree of certainty or to establish they were under the command and control of the accused persons. The witness did not name any of the combatants who raped her. She did, however, state that she had been taken by the rebels to their commander after being raped, but did not name the commander in question. 

Despite having to undergo fairly lengthy cross-examination, the witness appeared to have had a positive experience from testifying. Upon completion of her testimony, she thanked the Chamber, saying that she wanted to “Bless [you] people a little” so that “war will not happen in this country anymore” and to say “thanks for having helped us and [we] pray that God will help you”. 

Testimony relating to physical violence 
The week ended with the prosecution calling Witness TF1-179, whose testimony centered on acts of physical violence allegedly committed by members of the AFRC in the bush surrounding Batkanu. In particular, the witness testified that he was one of several victims whose limbs were amputated by seven armed soldiers dressed in military attire. The prosecution also elicited hearsay evidence regarding several civilians alleged to have been killed during an attack on Batkanu.

Cross-examination: defense highlights the difficulty of determining a distinction between the militia groups 
In order to show that a relationship of effective command and control existed between the three accused and other combatants who committed atrocities, the prosecution must prove the existence of a superior/subordinate relationship between the accused and those combatants. While the prosecution argues that a joint criminal enterprise existed between the armed forces of the RUF and AFRC, they have attempted to distinguish superior/subordinate relationships between RUF commanders and combatants on the one hand and between AFRC commanders and combatants on the other to establish the command structure of the individual militia groups. One significant factor alleged to demonstrate this distinction has been the attire used by the combatants: the RUF combatants (or rebels) allegedly wore plain clothes, whereas the AFRC combatants (or junta) were more often than not clothed in full military attire or a mixture of civilian and military clothing. 

During the course of cross-examination throughout the week, defense counsel argued that the prosecution had not established a nexus between the three accused and the combatants committing the alleged atrocities because, in several instances, witnesses were unable to clearly identify the perpetrators as dressed in combat uniforms. This became particularly significant for the testimony of Witness TF1-267, who was unable to name any of the perpetrators of the attack she described and whose recollections of the clothes worn by those perpetrators were somewhat vague. It became apparent this week that relying on the attire of the soldiers as proof of a nexus between superior commanders and subordinate combatants could prove tenuous in some instances. However, in contrast to this, the certainty with which Witness TF1-179 detailed the uniforms worn by the soldiers who attacked him under cross-examination seemed only to prove that the alleged combatants were former SLA soldiers and hence, likely to have been members of the AFRC.

Legal and procedural issues 
Defense challenge witness’s right to testify 
Following the Chamber’s ruling to suspend hearing the evidence of Witness TF1-157 (due to translation difficulties related to his testimony), the defense filed an urgent motion this week to prohibit Witness TF1-158 from testifying. Counsel for the third accused, Santigie Borbor Kanu, argued on behalf of the defense at trial that the combined circumstances of Witness TF1-157 and Witness TF1-158 being housed in the same place over the course of the weekend and them having a close relationship to one another was likely to mean they had communicated about the proceedings. He argued this was sufficient grounds to establish that the administration of justice may have been brought into disrepute and hence, that the rights of the accused would be fundamentally prejudiced if Witness TF1-158 were allowed to testify. Drawing from a decision at the ICTY in the Kupreskic case, the defense argued that the mere fact that a witness may have the opportunity to communicate with another party after giving a solemn declaration to the Chamber is likely to mean that the evidence in question should not be admitted [5].

The prosecution argued that the defense had not established the proper foundation upon which to challenge the evidence of Witness TF1-158, which it noted, had not yet been brought. According to the prosecution, defense counsel had had ample opportunity to cross-examine Witness TF1-157 on his conversations with Witness TF1-158 and had failed to do so. As a result, the defense was using “smoke and mirror” tactics (or mere speculation) to prohibit Witness TF1-158 from testifying. The Chamber ruled in favor of the prosecution, stating that the defense had not laid sufficient grounds for the stay of the witness’s testimony.

A matter of interpretation: cross-examining across linguistic boundaries 
The defense attempted to challenge the veracity of witness statements this week by alleging that certain words in the statements were not used by the witnesses in question. Witness TF1-157, a witness testifying in Mandingo, was cross-examined on his use of the word “coalition” in reference to the combined forces of SLA soldiers and the People’s Army. When asked what the word “coalition” meant, the witness responded that he did not understand the term, and the court’s interpreters noted that there was no clear translation for “coalition” in Mandingo. Similarly, Witness TF1-179 was extensively cross-examined on the meaning of the phrase “military fatigues” in his statement. The witness responded that he had referred to men dressed in “soldierman uniform” when referring to his attackers, a term which the prosecution argued, is likely to be the equivalent term when translated into Krio. The prosecution further alleged that in certain instances, cross-examining witnesses in this manner was tantamount to witness harassment: in its opinion, the distinction between the two terms related to their translation and not to the witness’s ability to verify his or her statement. In both instances, the defense were encouraged by the Chamber to cease pursuing this line of enquiry, Judge Sebutinde in particular seeing the process as only leading to a “dead-end”. 

Prosecution likely to cut its “core” witness list even further 
Shortly before the close of proceedings on Thursday, the prosecution announced that it would be issuing a new core witness list reducing further the number of witnesses it is due to call. The prosecution’s current witness list comprises sixty-three witnesses, forty-eight of which have already been called. While the prosecution has stated that it is still to call a number of key witnesses whose testimony may span a large amount of trial time, it seems likely that the prosecution will close its case by the end of the next session.

The next session of the AFRC trial is currently slated to begin on 13 September 2005. 

1.) Mandingo, a tribal language that is said to have originated in Mali, has several dialects.    

2.) The witness described being introduced to the commanders by a boy who was part of the group that attacked Bonoya. At the time, the witness had been captured by the rebels and had been taken to Karina.    

3.) The month or day the rapes occurred was not established by the prosecution.   
4.) The motion file by defense counsel is confidential and therefore cannot be reviewed by court monitors.    
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Summary  Proceedings in the final week of the RUF trial continued primarily in closed session, with the continued cross-examination of Witness TF1-036 dominating the proceedings. The prosecution called a further two crime-base witnesses in open session on Tuesday, bringing the total number of witnesses called thus far in the RUF trial to forty-three. The witnesses primarily testified to alleged attacks by the RUF on towns and villages in the Koinadugu district during 1998 and 1999. 

The Chamber rested on Thursday 4 August for its summer recess, concluding its fifth trial session for the RUF trial. The CDF trial will resume for one day in September, in order for the Chamber to hear oral submissions relating to the defense’s motions for acquittal. Proceedings in the RUF trial have been adjourned until October 2005 and will subsequently continue until the Chamber rests for its winter recess in December. 

Witness profiles at a glance 
Witness TF1-329 is 45 years old and is from the Koinadugu district. The witness testified in Krio.

Witness TF1-215 is 49 years old and was born in the Koinadugu district. The witness is married and has two wives and seven children. The witness testified in Krio. 

Evidence at trial 
Witness TF1-329 and Witness TF1-215 each testified to events that occurred in the Koinadugu district during 1998 and 1999. In particular, Witness TF1-329 described how, during an attack on Fadugu village, a combatant dressed in plain clothes shot her left leg that was subsequently amputated from the knee down after the area became gangrenous as a result of the wound. Despite the defense agreeing to submit that the amputation had taken place, the Chamber required “for the abundance of caution” that the amputee show her left leg to the bench. In an attempt to implicate members of the AFRC/ex-SLA, counsel for the first accused sought to establish that the combatant who had shot the witness was wearing combat trousers, as had been documented in a previous statement given by the witness to the prosecution. The witness denied ever saying that the combatant in question was wearing combat trousers, insisting instead that he was wearing plain khaki pants at the time. 

The witness also testified to other “rebels” burning the houses and looting civilian’s property, evidence which the prosecution clearly led to support the charge of pillage, a violation of Article 3 Common to the Geneva Conventions and of Additional Protocol II, a charge against the accused under count 14 of the indictment and punishable under Article 3(f) of the Statute. She also gave hearsay evidence relating to the capture of five young girls, the murder of the paramount chief, Aliamy Fanneh II, the burning of a bus containing civilians and an attack on Motema, all of which were allegedly the acts of the rebels. Under cross examination, the witness agreed that when ECOMOG eventually pushed the rebels out of Fadugu in 1998, ECOMOG killed a number of people they accused of being rebels [1]. She further agreed that many of the civilians were afraid of ECOMOG at this time. Evidence of the atrocities committed by ECOMOG is relevant to the defense’s case in that it may show that the civilians allegedly “abducted” by the rebels in 1998 may have, in fact, followed the RUF voluntarily to escape “punishment” by ECOMOG. 

Witness TF1-215 testified to events that occurred in the Kondembaya, Yiffin, Koromata, Badala and Lokenkora villages in Koinadugu. In particular, the witness testified to an attack on Kondembaya in May 1998, during which a combatant named “Junta II” and several other rebels allegedly amputated the hands of civilians in the town. According to the witness, the rebels ordered that women’s left hands and men’s right hands should be amputated. The rebels further stated that these hands had been used to vote for a civilian government and that civilians would never have to vote for a civilian government again. The evidence tended to suggest that the alleged “rebels” who carried out the amputations may have been members of the AFRC-junta, rather than the RUF militia. No evidence was led regarding what the witness perceived to be the distinction (if any) between the two. 

1.) This included a male student from Makeni, whom they singled out and shot.    
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Summary

Proceedings in the AFRC trial recommenced on Tuesday, September 13, 2005, after the summer recess. None of the three defendants were present in court for the first day of the new trial session. 

For the first two days of trial, the chamber explored the legal question of whether a witness may be compelled to disclose the names of his/her sources, when the information has been received in confidence. On the third and fourth day, the trial chamber heard direct insider testimony from Witness TF1-167.

Witness Profiles at a Glance 

Witness TF1-150 was scheduled to give expert testimony as a UN human rights monitor who worked in Sierra Leone during the war. However, because the Court ruled that it may compel disclosure of a witness’s confidential sources, the prosecution refrained from calling this witness.

Witness TF1-167 is a native of Kabala and speaks Temne, Krio, and English. The witness testified in English, providing insider information in open session. Notably, this witness willingly disclosed his identity to the public, though he continues to receive support from the Witness and Victims Support Unit. His name is George Johnson Junior, a.k.a. “Junior Lion”, and he has previously testified for the prosecution in the RUF case in Trial Chamber I. 

Procedure and Precedent: Treatment of Confidential Sources 

The prosecution had intended to call Witness TF1-150, an international witness who worked in Sierra Leone as a United Nations human rights monitor during the period relevant to the indictment. Having obtained a letter from the UN granting permission for this witness to give evidence before the Special Court in closed session, their application for closed session was unopposed by defense counsel and Trial Chamber II subsequently granted the motion per Rule 79(A)(iii). However, as a result of a majority decision issued by the Chamber requiring the witness to reveal confidential sources during the course of his testimony, the prosecution opted to forego having this witness testify. 

The ambit of the Chamber’s power to compel a witness to disclose the names of the confidential sources was explored by the prosecution with reference to the Milosevic case before the ICTY [1]. The prosecution submitted that Rules 70(B) and (D) allow Trial Chamber II the discretion to refrain from compelling a witness to name his sources [2]. The prosecution attempted to establish judicial precedent in favour of the non-disclosure of sources by arguing that the relationship between a human rights monitor and his/her confidential sources is analogous to a journalist’s privilege to protect his/her sources, a privilege which the ICTY recognized in Brdjanin and Talic [3]. 
In a joint response the defense challenged the applicability of Rule 70 to the present situation, arguing that Rule 70 applies the information itself, but not its source. Moreover, they argued that the prosecution was not in possession of the information in question (i.e. the names of the witness’s sources) and hence the relevant information was not protected under Rule 70(B). The defense argued further that, given the witness was due to testify in closed session, granting further protective measures would undermine the rights of the accused to a fair trial under Article 17(4)(e).

In a majority decision, Trial Chamber II concluded that the provisions of Rule 70(B) were not applicable to the testimony of Witness TF1-150, because the prosecution itself was not in possession of the names of the sources [4]. The majority judges reasoned that, the witness in question did not enjoy the protection of Rule 70(D) in this instance as the witness was the recipient of information which was itself external in its origin (i.e. not from the organization the witness represented). Thus, considering the referenced ICTY decisions to be “persuasive but distinguishable”, they opted not to create a precedent of protected privilege between human rights monitors and their sources [5]. 

Presiding Judge Teresa Doherty dissented from the majority, disagreeing with their “purely textual interpretation of Rule 70” and arguing that a human rights monitor’s need to protect his or her confidential sources is in the public interest. She noted further that the Court’s failure to respect that need could have a “grave” impact on information gathering and the related international decision-making process [6]. 

Witness Examination in Chief 

The prosecution called witness TF1-167 to give insider testimony about the AFRC’s command structure, relationship with the RUF, and movements and operations before and after the attack on Freetown in 1999. Notably, this witness willingly disclosed his identity to the public; he was not shielded by the witness box while in court and he was entirely visible to the public gallery. Indeed, the witness turned to face the public gallery on numerous occasions. 

The witness’s name is George Johnson Junior, a.k.a. “Junior Lion”, and he has previously testified in the RUF case in Trial Chamber I as a witness for the prosecution. Mr. Johnson continues to receive support from the Victim and Witness Protection unit as a Group I Category C witness (insider witness). The prosecution spent almost two full days in direct examination of Mr. Johnson. Notably, none of the defense teams raised any objections to any of the questioning, and there were only limited clarifying questions from the bench. 

Witness’s Background 
According to Mr. Johnson, he was promoted through the AFRC ranks at various intervals by the first accused, Alex Tamba Brima, and the third accused, Ibrahim Bazzy Kamara, and by AFRC High Commanders SAJ Musa and Johnny Paul Koroma [7]. Mr. Johnson stated that over the period May 1997 to February 1999, he served the AFRC as Chief Security Officer, Lieutenant, Captain, Provost Marshall, Battalion Commander, Major and Task Force Commander, Lieutenant Colonel, and ultimately Colonel and Operations Commander. 

This witness’s intimate and high level involvement in AFRC operations and leadership lends support to allegations that the three defendants engaged in a concerted effort to overthrow the Sierra Leone government and gain control of the country. His testimony also supports charges that the accused persons collaborated with the RUF to carry out attacks against the civilian population, as well as allegations that they are responsible for those attacks as both individuals and superior commanders. 

This testimony also highlights the sensitive issue of the Special Court’s limited mandate to prosecute only those “who bear the greatest responsibility”, allowing individuals such as Mr. Johnson who claim to have been integrally involved in planning and operations during the war to escape indictment. 

Command Structure and Links between AFRC and RUF 
The Prosecution began its direct examination by focusing on the AFRC’s command structure, and the relationship between RUF and AFRC commanders. Mr. Johnson testified that on 25 May 1997, 16 members of the Sierra Leone Army (SLA) staged a coup d’etat and a jail break at the Pademba Road Prison in Freetown. The witness was amongst those released from Pademba Road Prison, and he joined the SLA splinter group in what became the Armed Forces Revolutionary Council (AFRC). 

Mr. Johnson testified that on the day of the coup he witnessed Johnny Paul Koroma, President of the AFRC, radio a message to Sam Bockarie (a.k.a. “Mosquito”), an RUF high commander, advising him that the AFRC had taken Freetown and the RUF should join in their rule. This coup commenced the phase known as the “junta period” when President Kabbah’s government was forced into exile in Guinea, and Sierra Leone was ruled by the AFRC. Mr. Johnson testified that at this time defendants Ibrahim Bazzy Kamara and Alex Tamba Brima were both Principle Liaison Officers, and that they had been amongst the 16 SLA who staged the coup in Freetown. 

Over the course of his testimony, Mr. Johnson described numerous instances where RUF and AFRC leaders (including the three accused) jointly planned and carried out attacks on civilian populations in Bo, Bombali, Kono, Koinadugu, and Port Loko districts, as well as in Freetown. For instance, the witness described a meeting in Koidu (Kono District) where RUF/AFRC commanders established Dennis Mingo aka “Superman” (RUF) as highest in command of Koidu, with Ibrahim Bazi Kamara and Alex Tamba Brima alternately serving as his deputy. Dennis Mingo reported back to Sam Bockarie (RUF High Commander) in Kailahun. Mr. Johnson explained that at this stage, defendant Kamara was in charge of all arms and ammunition for the AFRC/RUF in Koidu, and defendant Kanu was charged with management of “civilians and abductees”. 

Moreover, the witness claimed that he traveled to Liberia in 1999 along with defendant Kamara, and other AFRC commanders and securities to meet Charles Taylor, who gave them $15,000 USD and instructed them to work together with the RUF in Sierra Leone. All of this testimony is likely to support allegations of the defendants’ involvement in a “joint criminal enterprise”, which the prosecution claims was characterized by a common plan or purpose between the RUF and the AFRC factions “to take any actions necessary to gain and exercise political power and control over the territory of Sierra Leone, in particular the diamond mining areas” [8]. 

Crime-Based Testimony 
Mr. Johnson gave detailed testimony of the RUF and AFRC’s retreat from Freetown after the coup, noting the various villages through which the combatants allegedly passed on their route through the diamond mining district of Kono, on to the AFRC headquarters at Camp Rosos, then back to Freetown for the 1999 attack and finally in retreat from that attack. Throughout his testimony, the prosecution asked the witness to mark the various towns and villages he mentioned on a map that was eventually entered into evidence as Exhibit P30(a)-(c) [9]. 

The following paragraphs describe some of the crimes Mr. Johnson claims to have witnessed. His testimony on these points lends support to allegations of individual or command responsibility for the following crimes: terrorizing the civilian population and collective punishments (Counts 1 and 2), unlawful killings (Counts 3, 4 and 5), physical violence, including mutilations (Counts 10 and 11), use of child soldiers (Count 12), abductions and forced labor (Count 13), and looting and burning (Count 14). 

Operation Pay Yourself and Crimes on Route to Camp Rosos 
Among other crimes he personally witnessed, Mr. Johnson described Operation “Pay Yourself”, where AFRC and RUF troops looted villages and civilian homes. He described a mass grave of roughly 150 civilians that AFRC fighters dumped in a pit in Tombudu en route to Masofinia, a mid-point between Koidu and Camp Rosos. He stated that defendants Kamara, Brima and Kanu were all in command as the AFRC/RUF headed to the AFRC headquarters at Camp Rosos, thus lending possible support to allegations of their command responsibility for looting and unlawful killings.

Mr. Johnson further testified that the defendant Brima gave the order for an attack on Karina [10], telling troops to burn the town and kill everyone in it. Mr. Johnson said that defendants Kamara and Kanu were also present when Brima gave this order. Mr. Johnson claims to have watched as AFRC fighters in Karina wrapped an unknown number of civilians in a carpet inside a house and set the house on fire. He also witnessed Kamara’s Chief Security Officer carrying small children to the second story of a house and throwing them to the ground below. This point addresses allegations of Brima’s individual responsibility for unlawful killings, physical violence, looting and burning, as well as all three defendants’ command responsibility for these same acts. 

Crimes at AFRC Headquarters: Amputations, Abductions, Forced Labor, Child Soldiers 
According to the witness, once the AFRC troops reached their headquarters in Camp Rosos, they launched an operation to Mateboi, a neighboring village. As part of this attack, a fighter named Adama Cut-Hand returned with a necklace made of human hands, and the decapitated head of the Mateboi village chief. The witness stated that he saw Adama Cut-Hand present the chief’s head to defendants Brima and Kamara, and that both of these alleged commanders saw her wearing the necklace of human hands. This testimony supports allegations of command responsibility on the part of all three Accused for unlawful killings, terrorizing the civilian population, collective punishments, physical violence and mutilation. 

Mr. Johnson also described the training camp at Rosos for abducted civilians. Civilians, including children, were allegedly abducted and then trained to fight for the AFRC at Camp Rosos. The witness described an incident wherein a civilian abductee attempted to escape and was publicly executed by machete as an example to others. 

Mr. Johnson testified that there were roughly 520 civilians trained at Camp Rosos, and he noted that he himself had about 13 “Small Boys Units” (SBUs) under his command. He described the SBUs as boys between the ages of 10 to 15 whom AFRC soldiers had abducted and trained to fight. 

Crimes at “Major Eddie Town” 
The witness explained the AFRC movement from Camp Rosos to Major Eddie Town, where he claimed defendant Brima was the most senior Commander, with defendants Kamara and Kanu following in rank. At Major Eddie Town, the AFRC captured seven women whom they believed to be witches. According to the witness, Brima ordered that all seven women be impaled and publicly displayed. The witness claims this order was carried out, and three of the women were subsequently killed as well. Again, this testimony lends support to allegations of Brima’s individual responsibility, as well as command responsibility on the part of all three defendants. 

Points of Interest 
Mr. Johnson’s testimony was particularly notable for its exactitude. He was able to describe particular incidents in great detail, though he generally refrained from giving any numerical estimations. When asked how many bodies, civilians, soldiers, etc. were involved in a given incident, he most often replied “plenty” or “few”, with no further elaboration. Neither the prosecution nor the defense pushed to understand what range or quantity he might have had in mind. Presumably, defense counsel will explore the clarity of Mr. Johnson’s memory on cross examination. 

1.) The Prosecutor v. Slobodan Milosevic, Case No. IT-02-54-AR108bis & AR 73.3, Public Version of the Confidential Decision on the Interpretation and Application of Rule 70, 23 October 2002.    

2.) Rule 70(B) protects the prosecution from having to disclose the sources of confidential information, when the Prosecutor is in possession of that information and it has been used solely for the purpose of generating new evidence. Rule 70(D) extends that protection to witnesses testifying for the prosecution under these same circumstances.    

3.) The Prosecutor v.Radoslav Brdjanin and Momir Talic, Case No. IT-99-36-AR73.9, Decision on Interlocutory Appeal, 11 December 2002.   
4.) Decision on the Prosecution’s Oral Application for Leave to be Granted to Witness TF1-150 to Testify Without Being Compelled to Answer Any Questions in Cross-Examination that the Witness Declines to Answer on Grounds of Confidentiality Pursuant to Rule 70 (B) and (D) of the Rules, 16 September 2005.    
5.) Ibid.    

6.) Dissenting Opinion of Justice Doherty on the Prosecution’s Oral Application for Leave to be Granted to Witness TF1-150 to Testify Without Being Compelled to Answer Any Questions in Cross-Examination that the Witness Declines to Answer on Grounds of Confidentiality Pursuant to Rule 70 (B) and (D) of the Rules, 22 September 2005.    
7.) SAJ Musa was allegedly killed in an AFRC operation at Newton in later 1998. Johnny Paul Koroma has been indicted by the Prosecution for his alleged involvement in the Sierra Leone civil war, but his whereabouts are unknown.    
8.) Further Amended Consolidated Indictment dated 18 February 2005, at paragraph 33.    
9.) Each of the parties, including the Prosecution, all three Defense Counsel, and all three Judges, copied the witness’s markings onto their own maps. It seems it would be beneficial to the Court to have a central board where large-scale exhibits could be easily displayed for the convenience of all parties.    
10.) Karina is a village near Masofinia, and it is President Kabbah’s hometown.    
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Summary Comment
  


Following the proceedings which began in Trial Chamber I on 27 July, 2005, the contempt case against the wives and a friend of the AFRC accused continued this week on Wednesday. During the morning session, the court heard the final argument of counsel for one of the contemnors, Anifa Kamara. All four accused in the proceedings pleaded guilty to the charge of contempt of court. The sentencing hearing followed that afternoon, and Judge Boutet, who has been the single judge presiding over the proceedings, pronounced the sentence against the accused shortly afterwards.

Procedural History 
As has been discussed at length in a previous report, on 10 March, 2005, during the course of her testimony, Witness TF1-023 addressed the court and reported that her identity had been disclosed by the three wives and a friend of the AFRC defendants who had been attending the trial in the public gallery [1]. The witness was categorised as a Category A witness, (Victim of Sexual Assault), and the court had adopted protective measures to ensure her identity was not revealed to the public. She informed the court that the previous day after the court hearing, the four women had shouted out her name and yelled threats against her when she passed them by sitting in a court vehicle with tinted windows. The incident took place within the court compound.

These proceedings follow a separate contempt case against a former defense investigator alleged to have revealed the identity of the witness to the contemnors in this case. That investigator has subsequently been suspended [2].
In accordance with Rule 77(C) (iii)[3], an independent investigator was appointed and following his findings, contempt proceedings were initiated against the defense investigator, and the three wives and a friend of the AFRC accused, respectively, in two separate trials. Trial Chamber II assigned the matter to Trial Chamber I to be heard before Judge Pierre Boutet.[4] The four women were jointly indicted for violating Rule 77(A)(iv) of the Special Court Rules.[5] Three of the contemnors (Margaret Fomba Brima, Neneh Binta Jalloh, and Ester Kamara) entered guilty pleas on 27 July 2005.[6]
Contempt hearing Anifa Kamara, Wednesday 21 September 2005 
During the course of the contempt hearing scheduled for that day, the last contemnor, Anifa Kamara (the wife of Brima Bazzy Kamara) changed her plea to guilty. The proceedings consequently continued without the hearing of evidence in accordance with Rules 61(v) and 62. Judge Boutet adjourned the trial to the afternoon for a joint sentencing hearing for all four contemnors [7].
Sentencing Hearing 
In her submission, the independent counsel, who prosecuted the contemnors, submitted that a conditional discharge without punishment was an appropriate sentence. She suggested that the conditions of discharge include an order binding the contemnors “to keep the peace and good behaviour” for one year. The independent counsel noted that, while it was important not to trivialise the offence the contemnors had committed, two mitigating factors should be considered: all the contemnors in the present case were first offenders, and they had voluntarily cooperated with the court while entering guilty pleas. She also acknowledged the emotionally difficult situation caused by the indictment against their husbands and friend.

The Principal Defender and the defense counsels for each of the four accused concurred with the suggestions of the independent counsel. All of them argued that the cooperation shown by their clients should be seen as a mitigating factor to their sentencing, as set out in Rule 101(B)(ii). In further agreement with the independent counsel, they pointed out that the trial of their client’s husbands and friend was a traumatic experience for each of them and urged the Court “to temper justice with mercy”. All four contemnors expressed their remorse and declared that they would “never do such an act again”.

After a brief adjournment to deliberate, Judge Boutet read his sentencing judgement. The Presiding Judge stressed that any violation of the rules on protective measures must be seen as a very serious offence and that the contemnors as well as the public must understand the absolute necessity of respecting the Court’s orders on protective measures [8]. On the other hand, he further acknowledged the arguments put forward by the independent counsel and opined that the cooperation of the contemnors and their guilty plea should be considered mitigating factors in his determination [9]. He also took into account the expressed remorse and apologies [10]. Balancing all the above-mentioned considerations, the Presiding Judge concluded that neither a fine nor imprisonment would be an appropriate sentence in the present contempt case [11]. He then relied on an ICTY Appeals Chamber Decision in the Tadic case [12] to conclude that Rule 77 “was not intended to limit the Special Court’s inherent contempt of court powers” nor did it limit determinations for sentencing made by the judges when exercising this power. Hence, following the joint submissions presented by the independent counsel, the Principal Defender, and all defense counsels, the Presiding Judge pronounced a sentence of conditional discharge. This included requiring the defendants to keep the peace and be of good behaviour and to respect all conditions imposed by the Special Court for Sierra Leone in the public gallery of the Court and by the court’s Detention Services Unit [13].
The Presiding Judge ruled further that “any failure by any of the said contemnors to comply with [the relevant] conditions is to operate as a suspension of the probation and a revocation of the conditional discharge.” As a consequence, the conditional discharge would be converted automatically to a criminal conviction, and a further sentence may then be imposed. A written and publicly filed version of Judge Boutet’s sentencing judgement was issued shortly after the oral decision was delivered [14].
Comment 
In light of the significance placed on witness protection under the Special Court’s Statute and the measures the court has taken throughout the proceedings to guarantee the safety and security of its witnesses, the eventual sentencing imposed by Judge Boutet in this case seemed lenient. It seems likely that the remorse expressed by the accused and their ultimate admission of guilt and the recommendations of counsel factored strongly in the underlying rationale of Boutet’s sentencing. Given the Special Court is housed in the country where the conflict itself occurred, it may be that Judge Boutet also considered whether a severe sentence could lead to further unrest surrounding the proceedings when making his final determination. 

The present case illustrates the opposing interests that may be involved in contempt proceedings dealing with threats to witnesses and the disclosure of sensitive information to the public where the accused persons are themselves personally affected by the trial. On the one hand, as the Court is based within Sierra Leone, a high standard of protective measures for witnesses and victims is important to guarantee their security. Furthermore, should the Special Court fail in providing effective protective measures, potential witnesses might be discouraged from testifying for fear for their well-being. Yet on the other hand, the court must be continuously mindful of the context within which the proceedings themselves take place. Furthermore, the rights of the accused persons must be given due recognition in all proceedings before the court. 

1.) See Special Court Monitoring Program Update No.26, dated 11 March 2005.    

2.) See Special Court Monitoring Program Update No.26, dated 11 March 2005 ; Update No.29, dated 25 March 2005; Update No.33, dated 29 April 2005; Update No.36, dated 13 May 2005.    
3.) Rule 77(C) says: “When a Judge or Trial Chamber has reason to believe that a person may be in contempt of the Special Court, it may: (iii) direct the Registrar to appoint an experienced independent counsel to investigate the matter and report back to the Chamber as to whether there are sufficient grounds for instigating contempt proceedings. If the Chamber considers that there are sufficient grounds to proceed against a person for contempt, the Chamber may issue an order in lieu of an indictment and direct the independent counsel to prosecute the matter.”    
4.) Pursuant to the Order Designating a Judge for Contempt Proceedings of 2 nd of May, 2005.    

5.) Rule 77(A)(iv) says: “The Special Court […] may punish for contempt any person who knowingly and willfully interferes with its administration of justice, including any person who: threatens, intimidates, causes any injury of, offers a bribe to, or otherwise interferes with, a witness who is giving […] evidence in proceedings before a Chamber […].” See Special Court Monitoring Program Update No.33, dated 29 April 2005.    

6.) Rule 62 governs the procedure to be followed upon entering a guilty plea.    

7.) The provision applicable on sentencing hearings is set out in Rule 100(B).   
8.) Judge Boutet quoted a passage from Prosecutor v. Kondewa, SCSL-03-12-PT, Ruling on the Prosecution Motion for Immediate Protective Measures for Witnesses and Victims and for Non-Public Disclosure and Urgent Request for Interim Measures until Appropriate Protective Measures are in Place, 10 October 2003, para. 24.    
9.) Namely: ICTY Case Prosecutor vs. Blaskic, IT-95-14, Judgement, TC, 3 March 2000, para. 777.    

10.) Article 19 (2) of the Statute reads as follows: “In imposing the sentences, the Trial Chamber should take into account such factors as the gravity of the offence and the individual circumstances of the convicted person.”    
11.) Rule 77(G) says: “The maximum penalty that may be imposed on a person found to be in contempt of the Special Court […] pursuant to Sub-Rule (C)(iii) shall be a term of imprisonment for seven years or a fine not exceeding 2 million Leones, or both.”   
12.) Prosecutor vs. Tadic, IT-94-1, Judgement on Allegation of Contempt Against Prior Counsel, Milan Vujin, 31 January 2000, para. 18.    
13.) The conditional discharge included the following conditions: (1) Keep the peace and be of good behaviour; (2) Not to reveal the identity of Prosecution Witness TF1-023 to any persons whatsoever; (3) Not to seek to obtain the identify or location of any Prosecution witness before the Special Court for Sierra Leone; (4) Not to communicate, directly or indirectly, with any Prosecution witness before the Special Court for Sierra Leone; (5) Not to take part in any action that threatens, either directly or indirectly, a witness before the Special Court for Sierra Leone; (6) To respect all conditions imposed by the Special Court for Sierra Leone in the public gallery of the Court; (7) Respect all conditions imposed by the Detention Services Unit of the Special Court for Sierra Leone.    
14.) Sentencing Judgment in Contempt Proceedings, Independent counsel against Margaret Fomba Brima, Neneh Binta Jalloh, and Ester Kamara (Case No. SCSL-2005-02) and against Anifa Kamara (Case No. SCSL-2005-03), dated 21 September 2005.    
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Background
Following the conclusion of the prosecution’s case in July 2005,[1] counsel for the three CDF accused each filed a Motion for Judgment of Acquittal under Rule 98,[2] arguing that the prosecution failed to present evidence which, if believed, could support a conviction against the accused. Based on the written and oral submissions of the parties, the Judges have the option of upholding the charges and continuing with the trial on the charges as they stand, or dismissing specific allegations, dismissing individual counts, or even dismissing the entire indictment. 

The hearing for comments and arguments on the CDF Motions for Judgment of Acquittal was originally scheduled for Friday, 16 September 2005. But for undisclosed reasons and with only three days notice, the Trial Chamber postponed the hearing until Tuesday, 20 September 2005. This last minute schedule change caused some complications for international counsel, who had flown to Freetown specifically for this half-day long hearing on Friday the 16 th. 

Purpose of the Hearing 
There was some confusion as to the purpose of the hearing. The defense teams submitted their briefs by 4 August 2005, and the prosecution submitted its response by 18 August 2005. During the last trial sessions prior to the recess, the bench had indicated that it would give specific instructions to the parties on what to address in their oral submissions. However, it appears that the email communication from the Trial Chamber during the recess gave only general guidelines, advising the parties to give a summary of their arguments and make any points they felt relevant or useful. 

The Presiding Judge commenced the hearing by instructing the defense parties to give a 30 minute summary of their respective submissions, but not to read from their briefs. The Court afforded the prosecution an opportunity to respond to each defense argument. In answer to an objection from the prosecution, the Bench clarified that defense counsel could, during its oral submission, raise arguments in response to the prosecution’s reply brief and issues “collateral” to those raised in the defense’s written submissions, but that entirely “novel” issues would be precluded. The distinction between “novel” and “collateral”, the Bench concluded, is one for judicial determination.[3]
Summary of Oral Arguments 
While the hearing on the Motions to Acquit would usually be the forum for the defense to argue against the weight of the prosecution’s evidence and for the prosecution to argue that it had adequately met its burden, counsel on both sides focused their oral submissions more on legal arguments than evidentiary issues, probably in part because of the time limits imposed by the bench. With the exception of counsel for the second accused, who argued that the evidence does not support a conviction for either individual or command responsibility, the defense teams did not use this Rule 98 hearing to challenge the sufficiency of the prosecution’s evidence. Similarly, the prosecution did not aggressively assert that it had met its burden of proof. 

First Accused, Sam Hinga Norman 

Mr. Norman was not present in court, in his continued protest against the Special Court’s jurisdiction. His defense attorney noted Mr. Norman’s on-going objection that he was never arraigned or properly served with the indictment, and then moved on to make three brief arguments: 1. the prosecution has generally failed to meet the “sufficiency of the evidence” standard as established by Rule 98, 2. the prosecution has attempted to include a charge of “extended” Joint Criminal Enterprise without specifically pleading it as such in the indictment, and 3. the imprecision and uncertainty of the elements of Counts 6 and 7 of the indictment (Terrorizing the Civilian Population and Collective Punishments) defeat the Court’s jurisdiction over this charge. 

The prosecution countered the first argument by agreeing with the “sufficiency of the evidence” standard, and generally insisting that the evidence presented has indeed passed this threshold. The prosecution addressed the second argument by laying out the three main elements of “extended” Joint Criminal Enterprise[4] and listing the identification numbers of various witnesses whose testimony arguably supports this charge. Finally, the prosecution maintained that terrorism is clearly a crime under international customary law. Moreover, it argued that a challenge to the vagueness of terrorism is essentially a challenge to the quality or elements of the charge, which in turn affects the Court’s jurisdiction. The prosecution contends that, as Rule 98 deals solely with the sufficiency of the evidence presented, it is not the vehicle for jurisdictional matters and they must be reserved for closing argument. 

Second Accused, Moinina Fofana 

Counsel for the second accused began by citing the Special Court’s unique budgetary constraints and its limited mandate to prosecute only those who bear the greatest responsibility. He argued for a subjective standard [5] under which there is room for acquittal on specific incidents alleged in the indictment (if not entire counts), thus allowing the court to pare down the proceedings and continue more efficiently. However, he did not cite any jurisprudence in support of this argument. 

Counsel went on to argue against the prosecution’s assertion that jurisdictional matters cannot be addressed at a Rule 98 hearing, challenging both the Court’s personal jurisdiction over his client and its jurisdiction over Counts 6 and 7 of the indictment, as noted by counsel for the first accused. 

The Fofana defense then squarely attacked the prosecution’s characterization of the evidence with regard to modes of liability. He stated that there can be no joint criminal enterprise where the Kamajors’[6] common purpose was the legitimate plan to wage war against the invading RUF and AFRC forces, noting that they were even backed by the international community in this endeavor. Moreover, he argued that the evidence fails to show a superior/subordinate relationship between Moinina Fofana and any of the perpetrators of any crimes, mentioning that there is jurisprudence which finds that command responsibility does not exist over an “unspecified assortment of attackers”.[7] Moreover, even assuming a relevant group of identifiable subordinates, Fofana’s defense counsel argued that there is no evidence that he had either de jure or de facto control over those actors. 

The prosecution responded to these arguments by identifying points of evidence that it argues prove Moinina Fofana was in charge of operations, that he took the place of Sam Hinga Norman in his absence, and that he gave orders to commit specific atrocities. The prosecution also pointed to evidence that Fofana allegedly killed two people himself. 

In addition to these efforts to show individual and command responsibility, the prosecution argued that aiding and abetting the criminal acts in question is a mode of liability under individual criminal responsibility, noting Fofana’s alleged support of Hinga Norman. The prosecution generally emphasized the key role it claims Fofana played by controlling food, arms and ammunition for the CDF and by publicly addressing Kamajors at numerous locations listed in the indictment. 

Third Accused, Allieu Kondewa 

Counsel for the third accused elected to rely entirely on their written submission, noting only that the appropriate standard of proof is not “sufficiency of evidence”, but rather “proof beyond a reasonable doubt”, in mistaken reliance on the pre-amendment version of Rule 98.[8]
The prosecution simply responded by agreeing that the standard is “proof beyond a reasonable doubt”, that the prosecution bears the burden of proof, and that it accepts that burden. 

Confusion as to Standard of Evidence 
Remarkably, none of the defense teams, nor the prosecution, nor the bench came to any agreement as to the standard of evidence laid out in the amended Rule 98. 

As mentioned above, counsel for the first accused described the standard of evidence under Rule 98 as “sufficiency of evidence”, but then he went on to state that the test to be applied is no different from the test under the previous Rule, which begs the question of why the plenary judges would have bothered to change the wording.[9]
The prosecution confused matters further by seeming to agree with the “sufficiency of evidence” standard, but then re-inserting language similar to the pre-amendment Rule concerning a “reasonable trier of fact” and the establishment of guilt “beyond reasonable doubt”.[10] No such language exists in the current Rule. 

Counsel for the third accused was the only voice in court to recognize the disparate treatment of the standard of evidence by all parties present. Unfortunately, in his attempt to clarify this confusion, he incorrectly characterized the standard as “proof beyond a reasonable doubt”, quoting from the old Rule. 

Outcome 
Thus, at the close of the hearing, no clear standard of evidence was ever established. The Presiding Judge concluded the hearing by noting that Trial Chamber I had not yet made a decision on the motions, and that it would do so as soon as possible. Nonetheless, the Presiding Judge cautioned the parties against waiting for the bench’s decision, and advised them to continue their preparations for trial in January. Given that the standard of evidence is a crucial baseline measure for acquittal, it is difficult to determine how the bench will assess the arguments presented or indeed weigh the Prosecution’s evidence when this standard has yet to be clearly established. 

1.) The CDF trial began on 3 June 2004, and the prosecution concluded its case on 14 July 2005 after testimony by 75 witnesses during five trial sessions. (SCSL Press Release, 19 September 2005, “Oral Arguments Scheduled for Tuesday in CDF Case”).    
2.) “If, after the close of the case for the prosecution, there is no evidence capable of supporting a conviction on one or more counts of the indictment, the Trial Chamber shall enter a judgment of acquittal on those counts.” Rule 98, as amended 14 May 2005. The wording of the previous Rule 98 was: “If, after the close of the case for the prosecution, the evidence is such that no reasonable tri bunal of fact co uld be satisfied beyond a reasonable doubt of the accused's guilt on one or more counts of the indictment, the Trial Chamber shall enter a judgment of acquittal on those counts.”    
3.) However, Judges Itoe and Thompson seemed to indicate that they would accept novel arguments after all. Judge Itoe made the point that a written submission can never exhaust all potential arguments, and that the Trial Chamber scheduled this opportunity for oral submissions to allow counsel to supplement their briefs. Judge Thompson observed that one of the advantages of international tribunals is that they favor a more flexible approach, rather than the rigid technical approach of the national systems.    
4.) 1. a A plurality of persons, 2. The existence of a common plan (shared intent) to commit a crime under the statute, and 3. The participation of the accused. Extended Joint Criminal Enterprise is informally referred to as JCE3, as it is the third and most inclusive form of the crime.    
5.) Mr. Koppe set out arguing for an objective standard, and it was only when the Presiding Judge commented that he was directly contradicting the argument in his written brief that counsel stated that it was, in fact, a subjective standard for which he was advocating.    
6.) The Kamajors are a traditional hunting society that comprised a majority of the Civil Defense Forces. Frequently, parties in court refer to the Kamajors and the CDF interchangeably.    
7.) Mr. Victor Koppe, counsel for second accused, Moinina Fofana, Official Transcript, on 19 September 2005, p. 31, line 3. . Mr. Koppe did not give a specific case citation for this jurisprudence in his oral presentation, nor is one provided in the Fofana Motion for Judgment of Acquittal, although the quotation appears on page 20 of the Motion, registry page 13564.    
8.) See note 2, supra.    
9.) See note 1, supra for the wording of the pre-amendment Rule 98. The wording of the amended Rule 98 is in line with both the ICTY and ICTR concepts.    
10.) Mr. Kamara for the prosecution, Official Transcript, 20 September 2005, p. 11, beginning line 14.    
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Summary 

This week was mostly spent in cross-examination. While defense teams did not raise any objections to the prosecution’s examination in chief of “Junior Lion” last week, they took two and half days to cross examine him. The defense teams then spent another half day cross-examining witness TF1-153, who gave insider testimony on Thursday and Friday morning. With both of these witnesses, the defense strategy seemed singularly focused on discrediting the witness, and the court spent ample time listening to defense counsel read extensive passages of allegedly inconsistent prior witness statements into the record. These tactics apparently served to test the court’s patience, as objections from the prosecution and aggravated interjections and admonitions from the bench grew more frequent over the course of the week. The problematic cross examination this week brings renewed attention to concerns about the adequacy of defense representation in the AFRC trial, especially given the turnover on the defense teams towards the end of last session and the current lack of international defense counsel in the courtroom. 

Witness Profiles at a Glance 

Witness TF1-167 is a native of Kabala and speaks Temne, Krio, and English. The witness testified last week in English, providing insider information in open session. Notably, this witness willingly disclosed his identity to the public, though he continues to receive support from Witness and Victims Protection. His name is George Johnson Junior, a.k.a. “Junior Lion”, and he has previously served in the RUF case in Trial Chamber I as a witness for the prosecution. 

Witness TF1-153 is a native of Mattru Jong, in Bonthe District, but he was raised in Wilberforce Barracks in Freetown. He speaks Krio and some English. As a Group I, Category C insider witness, he testified in Krio with voice distortion. 

Cross Examination ? Junior Lion

All three defense teams focused their cross examination on discrediting this witness. Most of the questions revolved around three themes: Junior Lion’s reasons or incentives for testifying at the Special Court, inconsistencies between his testimony and statements he previously made to investigators, and his alleged unreliability or mental instability. 

Alleged Incentives for Testifying 
Continuing a common theme of cross-examination heard in both trial chambers thus far, the defense emphasized witness compensation as a form of incentive for testifying. In general Trial Chamber II has granted extensive leeway to the defense to cross-examine on witness allowances and transport payments. 

As with many key insider witnesses, Mr. Johnson’s intimate and high level involvement in AFRC operations and leadership highlights the sensitive issue of the Special Court’s limited mandate to prosecute only those who bear the “greatest” responsibility. This restriction can allow certain witnesses who have been integrally involved in planning and operations during the war to escape indictment. Defense counsel for the first and third accused delved into this paradox, inquiring whether the prosecution or the government of Sierra Leone offered Junior Lion any sort of prosecutorial immunity in exchange for his testimony before the Special Court. The witness denied having received any such offer. 

Alleged Prior Inconsistent Statements & General Attempts at Impeachment 
A large portion of the cross examination consisted of open-ended, non-leading questions that seemed geared towards exposing damaging details that had not been revealed in direct evidence. The result was a line of questioning that took the form of an antagonistic direct examination, rather than a cross-examination of the evidence already elicited. This approach was not particularly effective, and any additional detail revealed on cross-examination tended to help, rather than harm, the prosecution’s case.

Defense counsel attempted to show that the witness was not credible because he had allegedly contradicted his testimony with prior statements made either to investigators for the prosecution or in his testimony in Trial Chamber I. Many of the highlighted disparities seemed insignificant. For example, defense counsel emphasized that the witness at one point testified that 520 civilians were forcefully trained for combat at Camp Rosos, then at another point he stated that the number was 525. Similarly, defense counsel cross examined the witness on whether he had stated his birthday to be the 1 st or the 4 th of September. 

Alleged Mental Instability 
Defense counsel for the third accused attempted to call the witness’s mental state into question by suggesting that he suffers lasting psychological impairments due to being raised by a single parent. The prosecution objected to the relevance of this line of questioning, and Judge Lussick observed that the court itself does not have any “special knowledge” to make any sort of psychological assessment of the witness. [1] The same defense counsel then indicated that the witness’s admitted use of heroin during the war had clouded his comprehension and impeded his memory. However, the presentation of these questions allowed the witness to testify that he only took heroin or “brown-brown” during the war because the second accused supplied him with it. 

Direct and Cross Examination ? TF1-153 

Witness TF1-153 is a native of Mattru Jong, in Bonthe District, but he was raised in Wilberforce Barracks in Freetown. He speaks Krio and some English. As a Group I, Category C insider witness, he testified in Krio with voice distortion. 

Direct Examination 
Relative to their approach with the prior witness, the defense teams were active during the direct examination of witness TF1-153, objecting periodically to the prosecution’s questions as leading or unfounded. The prosecution struggled to control its witness, who tended to give long or tangential responses, sometimes clearly misunderstanding or ignoring the question. Three times during the examination in chief, the prosecution alluded to possible errors in interpretation, suggesting this may have been the cause of the communication difficulties. 

Witness TF1-153 testified that he grew up with SAJ Musa and numerous other AFRC high commanders in Wilberforce Barracks in Freetown. The first part of his testimony concerned his voluntary involvement with the AFRC in a civilian capacity. He explained that the RUF eventually abducted him from the bush, along with other civilians. By the conclusion of his testimony, it was apparent that the witness was an AFRC combatant, but it is not clear how he came to this position. In fact, while he is afforded protection as an insider witness, the prosecution did not ask the witness about his rank or position, and it was only on cross examination that he revealed that he served as a Lieutenant in the AFRC. Moreover, given this witness’s stated close friendship with SAJ Musa and his long-standing relationship with other AFRC commanders, it is not clear whether he was forcefully conscripted or whether he collaborated with the AFRC voluntarily. [2] 

The witness gave testimony concerning AFRC diamond mining activities in Kono District, and claimed that he saw AFRC fighters looting a shop in Koinadugu District as part of Operation Pay Yourself. He also told the court that an AFRC soldier in Koinadugu District stole his watch and 8,000Le. At various points he testified about women who allegedly told him that AFRC fighters had raped them and/or their daughters,[3] but he himself did not witness any rapes.[4] 

This witness gave testimony that would seem to support a theory of command responsibility. He described all three defendants in positions of command at points where various crimes were committed, and he specifically noted radio communications between SAJ Musa and defendants Brima and Kamara. Much of this witness’s testimony about the AFRC movement and command structure followed the line of Junior Lion’s testimony last week, [5] including the accuseds’ alleged role in burning civilian houses, amputating hands, and killing civilians in Karina and other villages. Like Junior Lion, witness TF1-153 also told the court about the defendants’ alleged involvement in the abduction and killing of young women accused of being witches and the abduction and killing of nuns. His testimony in this area may lend support to the prosecution’s theory of the defendants’ individual criminal and command responsibility for these crimes. 

Cross Examination
As with the prior witness, all three defense counsel again focused almost exclusively on attempts to discredit Witness TF1-153. Again, these efforts largely took the form of citing prior inconsistent statements allegedly made to investigators for the prosecution. Importantly, the witness claimed that four foreigners conducted the investigations in English, with no interpreter. He also repeatedly emphasized that, while his statement was supposedly recorded, no one had read it back for him to confirm its content. 

Points of Interest: Defense Practice 

There were virtually no objections from the prosecution or interruptions from the bench during Junior Lion’s first day of cross examination. However, by the second day this apparent reserve shifted, and objections and corrections to the cross examination were plentiful throughout the rest of the week. The following is a description of problems that arose during defense counsel’s cross examination of both witnesses. 

Asked and Answered 
All three judges repeatedly reprimanded defense counsel for asking questions that the witness had previously answered, especially counsel for the second and third accused. 

Failure to Pose a Question 
Defense counsel took to asking numerous questions in a row, or making statements to the witness rather than posing a question. On occasion the bench had to instruct defense counsel to allow the witness to answer the question,[6] or indeed to ask a question.[7]
Improper Impeachment 
Counsel for the third accused attempted to impeach the witness by paraphrasing, rather than quoting, the alleged prior inconsistent statements. His tendency to give rough estimations rather than verbatim quotations drew numerous objections from the prosecution and repeated corrections and obvious annoyance from the bench.[8]
In an apparent effort to correct this recurring error, defense counsel for the third accused opted to read lengthy portions of prior witness statements into the record, at one point continuing for four and a half minutes.[9] Despite these lengthy submissions, this same counsel at points failed to ask any question relating to the quoted passages, again eliciting irritated guidance from the bench.[10]
Scope 
While the Special Court Rules of Procedure do not confine the cross examiner to the scope of the examination in chief, the Trial Chamber may, in its discretion, affirmatively curb a line of questioning that strays from points that the bench considers relevant or helpful. Given the circularity and confusion of most of the cross examination, it is curious why the bench does not take a more aggressive stance.

Accusations of Lies 
When defense counsel are unsuccessful in forcing an admission, they simply preface the point they want to make with the prefix, “I put it to you”. This tactic sets up a time-consuming, argumentative dynamic whereby defense counsel insists on a given statement and the witness simply responds, “I do not agree” or “you are wrong”.

Moreover, defense counsel frequently bolster their efforts to discredit the witness by “putting it to” the witness that he is lying. At the initiation of AFRC proceedings, it appeared that the judges in Trial Chamber II would not permit ungrounded allegations of a witness’s dishonesty.[11] However, it appears that this stricture has shifted. Trial Chamber II is now permitting defense counsel to accuse the witness of lying with no foundation at all. For example, in response to Junior Lion’s assertion that defendant Brima issued orders to impale and flog the women suspected of being witches, counsel stated simply, “I put it to you that you are lying.” [12] Moreover, the bench has allowed defense counsel to make blatant declarations such as, “…that is why you have come to this Court today, to tell a pack of lies”,[13] and “…what you have told this Court is merely a pack of lies.” [14] Notably, the prosecution did not object to any of these statements.

1.) An expert witness may have the “special knowledge” required for making a psychological assessment, but the Trial Chamber is of course charged with making legal ? not psychological ? determinations.   
2.) Over the course of proceedings in both trial chambers, various witnesses have testified that one of the armed factions initially abducted them and forced them into combat, but that they later received commendations for their fighting and promotions in rank.    

3.) The witness testified that a number of women in Yirayie village (Koinadugu District) told him they had been raped. The prosecution did not inquire how many women claimed to have been raped, or by whom they claimed to have been raped. Yirayie was allegedly controlled by both AFRC and RUF forces.    
4.) This evidence would likely be characterized as “hearsay”, given that the witness himself did not witness the rapes and the women who told him about them are not subject to cross-examination. Hearsay is admissible at the Special Court, though the judges may decide to give it less evidentiary weight than eyewitness testimony.    

5.) See Special Court Monitoring Report #53.    
6.) “You've been told to let the witness answer before, Mr Koroma, and I'm telling you again and this is the last time I'm going to tell you.” Presiding Judge, Official Transcript, 21 September 2005, p. 50, lines 3-6.    
7.) “Mr Koroma, would you refrain from commenting and instead ask questions?”, Presiding Judge, Official Transcript, 21 September 2005, p. 27, lines 25-26.   
8.) Presiding Judge: “Mr Koroma, as has already been pointed out, if you are putting a prior inconsistent statement, you should put what did he say…What did he say? Mr. Koroma: “Like I said, Your Honor ? “ Presiding Judge: “Quote it.” Mr. Koroma: “Your Honor, I cannot at the moment locate it in the statement.” Official Transcript, 21 September 2005, p. 66, lines 21- 29 and p. 67, lines 1-11.   
9.) Mr. Koroma, quoting from witness statement dated 6 May 2004, Official Transcript, 21 September 2005, p. 41, line 26 ? p. 45, line 21.   
10.) “It serves absolutely no purposes simply reading from [a prior statement] if you are not going to challenge that prior statement...” Judge Sebutinde, Official Transcript, 21 September 2005, p. 63, lines 26-28. “Now you have read a passage, Mr Koroma. Do you have a question relating to what you have just read?” Judge Lussick, Official Transcript, 21 September 2005, p. 66, line 12-13.    
11.) When Brima’s counsel had asked, “Are you lying, Mr. Witness?”, the Presiding Judge claimed it was not the terminology usually allowed in court. Similarly, statements by Kamara’s counsel alleging that “the truth of the matter is this: you aren’t here to tell the truth at all” and “are you just here to get money from the prosecution?” were deemed improper questions. See Special Court Monitoring Report, #26.    

12.) Ms. Thompson, Official Transcript, 19 September 2005, p. 78, line 28.    
13.) Ms. Thompson, Official Transcript, 23 September 2005, p. 58, lines 19-20.    

14.) Ms. Thompson, Official Transcript, 23 September 2005, p. 72, lines 19-20. Mr. Koroma made a similar comment on 23 September 2005, Official Transcript, p. 104, lines 7-8.    
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Summary This report covers the first three days of this week's trial. Key insider witness, Gibril Massaquoi, took the stand on Thursday and Friday, and Monitoring Report #57 provides separate coverage of his testimony. 

During these first three days the prosecution called four witnesses to testify: two expert witnesses, one former Special Court staff member, and one child witness. The experts provided information and opinions on the "bush wife phenomenon" and the use of child soldiers during the war. The former court staff member affirmatively identified two of the accused, by their proper names and their aliases. The child witness gave testimony regarding his alleged experience of abduction and forced combat. 

Witness Profiles at a Glance Mrs. Zainab Hawa Bangura testified as an expert witness on forced marriages during the war in Sierra Leone. She testified in open session with no witness protection measures in place. Mrs. Bangura is the founder of Campaign for Good Governance (CGG) and the Executive Director of the National Accountability Group (NAG). She speaks Krio, Timne, and English, and she testified in English. 

Witness TF1-296 testified as an expert on the recruitment and use of child soldiers during the war in Sierra Leone. This witness testified in closed session and is protected as a Group I, Category C witness. Her testimony is under seal and the nature of its content cannot be released to the public.

Lt. Col. John Petrie of the British Armed Forces testified as the former Chief of Legal Operations for the Office of the Prosecutor at the Special Court. He testified in open session with no witness protection measures in place. 

Witness TF1-199 is classified as a Group 1, Category B child witness and testified via closed-circuit television. He is from Bombali District and speaks Madingo, Krio and English. He claims to be 18 years old, and he testified in English. 

Summaries of Witness Testimony
 Mrs. Zainab Hawa Bangura: Expert Testimony on the "Bush Wife Phenomenon" Mrs. Bangura has completed numerous advanced degrees in Sierra Leone and abroad. She is the founder of Campaign for Good Governance (CGG) and the Executive Director of the National Accountability Group (NAG). She speaks Krio, Timne, and English, and she testified in English. Trial Chamber II certified her as an expert witness on forced marriages during the war in Sierra Leone.[1] She testified in open session with no special witness protection measures in place.

Background and Methodology The prosecution commissioned Mrs. Bangura in February 2005 to prepare a report describing the "bush wife phenomenon" and detailing the context in which forced marriage allegedly occurred, the meaning of forced marriage, and whether forced marriage existed before the war.[2] Her testimony aimed to support the prosecution's novel argument that forced marriage during the war constitutes a war crime and crime against humanity. Were the court to make such a finding, it would create international precedent by criminalizing this type of wartime gender-based violence. 

The witness and her CGG colleagues relied on both primary and secondary sources for this report. They conducted interviews with 59 "bush wives" and a number of ex-combatants or "bush husbands", as well as paramount chiefs and religious leaders.

Description of "Forced Marriage" and its Consequences in Sierra Leone Mrs. Bangura described "forced marriage" in the context of the Sierra Leonean conflict as the physical abduction of a girl or woman by a rebel soldier, usually during an attack, where the man claims the girl or woman by saying, "yu na' mi wef".[3] According to the witness's report and testimony, there was no possibility to consent to or protest the "marriage". She distinguished this practice from arranged marriages where the girl does not consent but her family does, contending that traditional arranged marriage is an agreement between two families, whereas forced marriage is a non-consensual taking. 

According to Mrs. Bangura, a bush wife would serve only one man, and she would be accountable to him as his wife, i.e. she must have sex with him, take care of him, carry his loads, do his laundry, etc. In return, her "husband" would protect her from the other rebels. The witness testified that forced marriage became a means of survival for most girls in the bush. She described the bush life as a lawless society, wherein the girls were at the mercy of their captors. Because gang-rape was prevalent in the rebel camps, she claims that most girls preferred to subject themselves to their "husband" alone, as he would then protect her from the others in the camp.[4]
Mrs. Bangura described the psychological consequences to former bush wives, noting that they often feel indebted to their bush husbands for this "protection". Moreover, Mrs. Bangura reported that some bush wives remain with their "husbands" even after the war has ended because now they have children from these men and feel they have no other choice. Other women are forced to stay with their "husbands" because they are perceived as rebel collaborators in their own communities and therefore cannot return. Some stay because they love their "husbands". Nonetheless, she contends, while it may appear that some of these bush couples are now married in the traditional sense, the origin of the bush marriage lies in an abduction, without consent by the girl or her family, and therefore constitutes a "forced marriage". 

Cross-Examination Defense teams seized on the reported fact that many bush wives felt protected by their bush husbands during the war, and they remain with them in peace time. Counsel for the second accused argued that this circumstance is not indicative of a forced marriage, but rather it illustrates an initial abduction followed by a marriage of convenience, or a choice between bad and worse, but - as he emphasized - a choice nonetheless. 

Defense teams also challenged the statistical basis of Mrs. Bangura's expert report and testimony, highlighting her reliance on personal experience rather than scientific data. This lack of scientific or statistical data, they argued, undermines the witness's ability to substantiate broad claims that the bush wife phenomenon generated "the most devastating effect on women of the war".[5] 

Procedural Issues: Tendering the Expert's Report There was some debate in the court room as to how to handle the tendering of the expert's report. The prosecution moved to tender the report early into its examination in chief. The defense objected, citing the arguments raised in its opposition to the witness's certification as an expert, and contending that the report is based on personal rather than factual information, that it goes to the "ultimate issue" in the case, and that it is largely hearsay.[6] 

The prosecution responded that the defense was "going behind" the court's order which already certified Mrs. Bangura as an expert, and that to the extent that her report may contain hearsay or personal experience those are issues of evidentiary weight, not admissibility. Finally, the prosecution responded that this report is focused solely on forced marriage, and therefore does not reach the ultimate issue of the accused's alleged responsibility for the crimes charged in the indictment. 

The bench opted to postpone tender of the report until the close of cross examination, at which point the defense teams raised the same principle objections and the prosecution offered the same responses. Ultimately, the judges accepted the report into evidence. 

Witness TF1-296: Closed Session Testimony of Alleged Expert on Child Soldiers This witness testified previously in closed session before Trial Chamber I. Trial Chamber II is bound by Trial Chamber I's ruling for a closed session, which was based on concerns for the witness's personal safety and a stipulation from her previous employer that she give testimony only in closed session. 

In Trial Chamber I the prosecution submitted that the witness had been employed by an international organization while in Sierra Leone between 1998 and 2004,[7] and that she would give both direct evidence and expert opinions relating to the use of child soldiers during the conflict. According to these written submissions, the witness was expected to describe the following to Trial Chamber I: negotiations with commanders for releasing child soldiers, the age determination process used during disarmament, figures relating to use of child soldiers during the conflict, the process of enlisting child soldiers, and the witness's opinions regarding the motivation behind the use of child soldiers.[8] 

There is no publicly available information as to the nature of this witness's expected testimony in Trial Chamber II. 

Lt. Col. John Petrie: Testimony on Identification of First and Third Accused The prosecution called Lt. Col. John Petrie of the British Armed Forces as an additional witness to testify to the identity of the accused Brima and Kanu, and to confirm their aliases of "Gullit" and "55", respectively.[9] In its written submission, the prosecution argued that it was necessary to call this witness because the "unanticipated absence of the Accused from the courtroom during the evidence of witnesses who could have identified them has made an in-court identification impossible."[10] 

Mr. Petrie told the court that he was part of the Special Court team that arrested the first and the third accused in Freetown on 18 January 2003. He testified that the first accused, previously known to the witness as "Gullit", stated his name to be Tamba Brima, and the second accused, previously known to the witness as "Five-Five", stated his name to be Santigi Kanu. The witness testified that he personally took these statements of identification from the accused during an interview on the day of their arrest. On cross examination the witness admitted that neither Mr. Brima nor Mr. Kanu identified themselves as "Gullit" or "Five-Five" during this interview, though he claims they responded when called by these alleged aliases.

The witness testified that SLA soldiers were frequently called by the last few digits of their army identification number. But upon questioning by Kanu's defense, he admitted that one out of every 100 soldiers in the SLA would have had an identification number ending in "55".

All three defense counsels engaged in cross examination, despite the fact that only the first and third accused were implicated by this witness's testimony.

Witness TF1-199: Testimony from Alleged Former Child Combatant Witness TF1-199 is classified as a Group 1, Category B child witness and testified via closed-circuit television. He is from Bombali District and speaks Madingo, Krio and English. He claims to be 18 years old, and he testified in English. 

The witness claimed to have fled his home in Madina Loko village when it was attacked in 1998. He testified that he was captured by rebels while hiding in the bush and "chosen" by a commander named Lt. Marrah. When the prosecution asked him if he knew who these rebels were, he explained that he later learned they were both RUF and AFRC fighters. The prosecution did not ask which group Lt. Marrah belonged to.[11] This witness corroborated the testimony of previous witnesses by describing crimes allegedly committed in Madina Loko, Karina and Fadugu.

Witness TF1-199 said he was eleven years old at the time of his abduction into the rebel force. Throughout the CDF, RUF and AFRC trials, verifying the age of alleged former child soldiers has proved difficult for the prosecution. Defense counsel cross-examined heavily on this point, highlighting prior statements to investigators in which the witness indicated that he would be roughly 22 years old at the time of testimony. In court, the witness insisted that his mother told him he was born in 1987 and he is only 18 years old.

Witness TF1-199 told the court that he underwent a week of training in Bafodeya to learn how to shoot and dismantle a gun, how to ambush, and how to receive and obey commands. He stated that RUF Commander Savage was in charge in Bafodeya. The witness claimed that on two occasions his commander, Lt. Marrah, raped a girl in front of him, then forced him under threat of death to rape another girl himself. He estimated that he was 11 or 12 years old at the time. The witness stated that his commander sent him on many food-finding missions, forcing him to smoke "jamba" (marijuana) because it would make him brave. He told the court that he had tried to escape the rebels but was caught and flogged with the flat side of a machete, leaving a scar on his back which he showed to the video camera. 

Witness TF1-199 said nothing directly relating to any of the accused. It appears that the prosecution intended this testimony simply as evidence that the AFRC did use child soldiers during the war, and that it did so in concert with the RUF. 

1.) Decision on Prosecution Request for Leave to Call an Additional Witness (Zainab Hawa Bangura) Pursuant to Rule 73bis(E), and on Joint Defense Notice to Inform that Trial Chamber of its Position Vis-a-vis the Proposed Expert Witness (Mrs. Bangura) Pursuant to Rule 94bis. SCSL-04-16-T-365, 5 August 2005.    
2.) "Expert report on the phenomenon of forced marriage in the context of the conflict in Sierra Leone, and more specifically in the context of the trials against the RUF and AFRC accused only", annexed to Prosecution Request for Leave to Call Additional Witness Pursuant to Rule 73bis(E). SCSL-04-16-325, 6 July 2005.    
3.) This Krio phrase literally means, “you are my wife”. Mrs. Bangura testified that men used the word “wife” because it traditionally implies control and permanence. According to Sierra Leonean custom, once a man and woman are married, the man has control of the woman for the rest of her life, and she becomes part of his property.    
4.) Mrs. Bangura explained that abducted women who didn’t belong to a specific husband were far worse off. They had to find their own food, they were often sent to the front to fight or spy, and they were at the sexual disposal of any man. She referred to these women as “non-bush wives”. (p. 16, para. 2 of Expert Report on ____(title), quoted at line 26, p. 128 and lines 4-5, p. 130 of Official Transcript, 3 Oct 2005.) Apparently, although these women may have suffered greater abuses than the bush wives, they are not the focus of this report. It is also unclear whether this group would benefit from the proposed international criminal charge of “forced marriage”, given that these women were “non-bush wives” and they did not belong to a specific “husband”.    
5.) P. 96, Oct. 3 rd ? lines 4-5, quoting page 6 of the report.    
6.) While hearsay is admissible evidence at the Special Court, the opposing counsel is entitled to cross examine the witness as to the veracity and reliability of the hearsay statements. As the prosecution tendered the report at the beginning of its examination in chief, defense counsel argued that they had not had an opportunity to cross examine.    
7.) Prosecution Request for Leave to Call Additional Witnesses and for Orders for Protective Measures Pursuant to Rules 69 and 73bis(E), 15 February 2005, paragraph 15 (RUF Case, Trial Chamber I).    
8.) Ibid. at paragraph 21.    
9.) Summary of Submissions of the Parties in Decision on Prosecution Request for Leave to Call an Additional Witness Pursuant to Rule 73bis(E), SCSL-04-16-T-366.    
10.) Id.    
11.) The witness did not make clear which force he was fighting with, and he stated that both AFRC and RUF fighters were involved in the incidents he described. This co-mingling of forces lends support to the prosecution’s theory of collaboration between the RUF and AFRC in pursuit of a joint criminal enterprise to use child soldiers.    
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Summary of Procedural History 
The prosecution rested its case against the three CDF accused in July 2005.[1] On 20 September 2005, Trial Chamber I heard comments and arguments on the CDF Motions for Judgment of Acquittal.[2] On 21 October 2005, Trial Chamber I reconvened and the Presiding Judge read an extract of the bench’s decision on these motions into the record. On 27 October 2005, the Trial Chamber reconvened again for a status conference. The proceedings against the three CDF accused are scheduled to continue with the commencement of the defense case on 17 January 2006. At least one more status conference will be held prior to that date. 

This is the first defense case to be heard at the Special Court, and Trial Chamber I is working with the Office of the Prosecutor and the Defense Office to hammer out the procedural details for this new trial stage. 

Judgment on Motions to Acquit
On 21 October 2005, Trial Chamber I reconvened to deliver an oral summary of its judgment on the Motions for Judgment of Acquittal. The Presiding Judge read an extract from the bench’s unanimous decision into the record. Judge Bankole Thompson appended a concurring opinion to the Court’s decision.[3]
Applicable Standard for Judgment of Acquittal 
The Trial Chamber first settled the issue of the applicable standard for a judgment of acquittal, noting the importance of a contextual approach to the interpretation of the Rule 98 standard.[4] The bench clarified that Rule 98 does not envisage a pronouncement of guilt or innocence, but rather a simple determination of whether the prosecution’s evidence is “legally capable of supporting a conviction on one or more counts of the indictment”.[5] In other words, the evidence need not be such as that it should support a conviction, but only that it could support a conviction.[6]
The establishment of a clear standard for judgment of acquittal is crucial, and no doubt timely for defense teams in the AFRC trial in Trial Chamber II, who are beginning to prepare their motions for acquittal in anticipation of the closure of the prosecution’s case in that trial. In Trial Chamber I there was significant confusion and debate regarding the appropriate legal standard under Rule 98, with each of the defense teams and the prosecution arguing for a different interpretation of the rule and periodically (and mistakenly) relying on the pre-amendment language of the rule.[7] Now that Trial Chamber I has settled this question, arguments for and against the motions to acquit in the AFRC and RUF trials will presumably be better organized. 

Motions Dismissed, But Some Specific Locales Eliminated From Indictment 
The Court found no grounds on which to acquit any of the accused, and thus dismissed the motions. However, the Court found the prosecution had not presented sufficient evidence to support a conviction for some crimes in specific geographic locations.[8] While the Court struck these location-specific allegations from the indictment, it did not eliminate any actual count of the indictment. 

In some instances, the elimination of geographical references may have compromised the specificity of the indictment. Defense counsel for the first and second accused note that, following the Court’s decision, Paragraph 25(g) of the indictment now includes no geographical location. The defense maintains that it therefore need not address any allegations regarding “Operation Black December”, as the Court’s decision has rendered these allegations fatally imprecise.[9]
Status Conference - Commencement of Defense Case 
As promised at the end of the hearing for Judgment on Motions to Acquit, the Court reconvened for a status conference on 27 October 2005. The stated purpose of this status conference was to consider the preparation and presentation of the defense case. The defense case is scheduled to begin on 17 January 2005, with a pre-defense conference six days earlier on 11 January 2005. 

Scheduling Issues 
The Trial Chamber touched on a number of organizational issues during this status conference, many of which remained unsettled and were slated to be resolved at the January 11 th conference. The prosecution voiced concern that the Court was reserving too many important issues for the pre-defense conference, including the determination of the number of witnesses to testify and the order of the defense case. As the pre-defense hearing is scheduled to occur only six days before the commencement of trial, the prosecution argued that this last-minute approach to key procedural matters would likely result in a delay, and suggested instead that the Court schedule another status conference in November to assess the progress on these matters. The bench agreed to consider this suggestion, but was reluctant to commit to an earlier date at this point. 

All three defense teams gave their respective estimates of the time they need to put on their evidence, with a cumulative estimate of roughly 48 weeks for the defense trial. However, the teams conceded that these estimates did not account for shared or joint witnesses, and the Court is thus hoping to hear all of the defense evidence in a significantly shorter time period. 

Witnesses 
The Norman defense team indicated an intention to call roughly 80 witnesses, and the Fofana and Kondewa teams stated that they expect to call about 30 witnesses each, for a total of roughly 140 witnesses. As noted above, some of these witnesses may provide overlapping testimony, and the Court asked that defense teams cooperate and consult amongst themselves in order to reduce the overall number of witnesses.[10] Defense teams also indicated an intention to call two to five expert witnesses per team. 

The Kondewa defense team was the only one to definitively state that it would require protective measures for its witnesses. The Court reminded the parties that it considers applications for protective measures on a case by case basis, and the determination of necessary measures will in turn determine whether witness lists are confidential or public. 

The Court also reminded defense counsel that each accused may testify on his own behalf pursuant to Rule 35(c), but it did not as yet inquire whether the defense teams intend to call their clients as witnesses. 

Special Defenses 
The bench also reminded defense teams of the requirement for reciprocal disclosure of evidence under Rule 67(A)(ii)(b), whereby the defense shall notify the prosecution of any intent to enter a special defense (i.e. self-defense, diminished mental responsibility, etc.). 

Opening Statements 
The bench inquired whether counsel for the second and third accused intend to make an opening statement, and both responded in the affirmative. Counsel for first accused asked why he was not included in the Court’s inquiry. The bench informed him that his client had exercised his right to make an opening statement at the beginning of the prosecution’s case, and that he is therefore not entitled to do so at the commencement of the defense case. 

Follow Up 
The Trial Chamber has set 17 November 2005 as the deadline by which defense teams must file a list of the witnesses they intend to call to testify, along with a summary of the expected testimony and indication of which count of the indictment the testimony addresses. Defense teams must also submit a list of expert witnesses they intend to call and a list of all exhibits they intend to enter into evidence by that same date. 

The next status conference ( the pre-defense conference) is currently scheduled for 11 January 2006, but the Trial Chamber may choose to move that date forward or hold an additional status conference in November or December 2005, in accordance with the concerns the prosecution expressed. 

1.) The CDF trial began on 3 June 2004, and the prosecution concluded its case on 14 July 2005 after testimony from 75 witnesses during five trial sessions. SCSL Press Release, 19 September 2005, "Oral Arguments Scheduled for Tuesday in CDF Case."   
2.) "If, after the close of the case for the prosecution, there is no evidence capable of supporting a conviction on one or more counts of the indictment, the Trial Chamber shall enter a judgment of acquittal on those counts." Rule 98, as amended 14 May 2005. The wording of the previous Rule 98 was: "If, after the close of the case for the prosecution, the evidence is such that no reasonable tribunal of fact could be satisfied beyond a reasonable doubt of the accused's guilt on one or more counts of the indictment, the Trial Chamber shall enter a judgment of acquittal on those counts."   
3.) In his concurrence, Judge Thompson emphasized that he wrote separately only to reinforce the Trial Chamber ’s decision on grounds of the Chamber’s “ methodological … to reliance upon the jurisprudence of other international criminal tribunals” and “the scope of the judicial discourse on the prescribed legal standard under Rule 98 ”. Separate and Concurring Opinion of Hon. Justice Bankole Thompson on Decision on Motions for Judgment of Acquittal Pursuant to Rule 98, para. 3. 

 HYPERLINK "http://socrates.berkeley.edu/~warcrime/weeklyupdate.htm" \l "CDF58three#CDF58three"    
4.) Official Transcript, 21 October 2005, p. 4, line 28.   
5.) Ibid. p. 5, lines 5-7.    
6.) Ibid. p. 5, lines 14-16.   
7.) See Special Court Monitoring Report # 55.    
8.) The Trial Chamber found insufficient evidence to convict any of the accused for the following alleged crimes: “murder” in Panguma (Tongo Field), Sembehun (Tongo Field) , Kebi Town (Bo) , Mongere (Bo), Kpeyama (Bo), Bylago (Moyamba), Sembehun (Moyamba), Gbangbatoke (Moyamba), Makose (Bonthe), Jembeh, Gmahun, Gerihun , and Bo-Matotoka Highway; “cruel treatment” or “inhumane acts” in Blama; and “pillage” in Mobayeh. 

 HYPERLINK "http://socrates.berkeley.edu/~warcrime/weeklyupdate.htm" \l "CDF58eight#CDF58eight"    
9.) Joint Motion of 1 st and 2 nd Accused to Clarify Decision on Motions for Judgment of Acquittal pursuant to Rule 98 , Case No. SCSL-04-14. The bench has not yet responded to this motion.    

10.) The bench also encouraged defense teams to take advantage of Rule 92bis (Alternative Proof of Facts), which provides that the Court may admit “information” into evidence in lieu of “oral testimony”, as long as it is relevant and susceptible to confirmation, and the submitting party provides 10 days notice to the opposing party.    
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Summary
For the end of this week the prosecution focused on key insider witness, Gibril Massaquoi, who predominantly testified about the relationship between the AFRC and RUF, but also gave information about the command structure and operational strategy of both forces at various intervals during the war. 

At the end of this witness’s testimony, there are only two more witnesses scheduled to appear before the prosecution is likely to rest its case against the AFRC accused.

Witness Profile at a Glance 
Witness TF1-046, Gibril Massaquoi, is a native of Kenema and speaks English, Mende and Krio. He is a Group 1, Category C insider witness, and he testified in English in open session. Notably, this witness willingly disclosed his identity to the public, though he continues to receive support from Witness and Victims Services.[1] His final rank in the RUF was Lt. Colonel. He also served as RUF spokesman and personal assistant to Foday Sankoh during the war.

Insider Testimony on Alleged Relations between RUF and AFRC 
Background Testimony on Early RUF Activities 
Mr. Massaquoi provided comprehensive information about his alleged experience with the RUF for the duration of the conflict, from 1991 when the rebel force first invaded Sierra Leone from Liberia, to the war’s end in 2002. According to his testimony, he was one of many civilians “taken” by the RUF from a village in Pujehun District in May 1991. While Mr. Massaquoi testified that he was initially abducted by the RUF, and that he even attempted to escape, he told the court that he eventually rose through the ranks of the rebel fighting force and came to work closely with Foday Sankoh, Sam Bockarie and other alleged RUF leaders. Indeed, in 1997 Foday Sankoh appointed Gibril Massaquoi as official spokesman for the RUF. 

Mr. Massaquoi’s testimony shed light on the early days of RUF activity in eastern Sierra Leone and its close ties to Charles Taylor, then leader of the National Patriotic Front of Liberia (NPFL), which controlled the western portion of Liberia. The witness testified about RUF training camps in the western area of Liberia, where RUF Vanguards[2] prepared him and other captured civilians to fight in Sierra Leone. He also testified that Liberian commanders led operations from the western area of Liberia into eastern Sierra Leone. 

The prosecution examined the witness for one and a half hours on the chronology of his movement and involvement with the RUF prior to the coup d’etat and installation of the AFRC junta government on 25 May 1997. Most of this information pre-dates the period covered in the indictment and the existence of the AFRC, and thus was likely intended to provide context and background rather than evidence against the three RUF accused.

Foundations of Alleged Relationship between RUF and AFRC 
The prosecution moved on to explore the witness’s knowledge of the alleged relationship between the RUF and the AFRC. Mr. Massaquoi claimed to have answered the phone when Johnny Paul Koroma allegedly called Foday Sankoh on 26 May 1997 (the day after the AFRC seized control of Sierra Leone), inviting the RUF to join the AFRC government in Freetown. He also stated that he was at Foday Sankoh’s side when Sankoh made a radio broadcast telling RUF commanders to join the AFRC, take all orders from Johnny Paul Koroma, and “join your brothers for peace”. This statement was allegedly aired on national radio and the BBC. The prosecution played a recording of it in court and entered the recording into evidence. 

Meetings of AFRC Supreme Council in Freetown 
Mr. Massaquoi also testified that all three indictees were members of the AFRC Supreme Council and were present at three meetings in Freetown in August and September 1997. He described the Supreme Council as a body which made law and policy for the country, and he testified that he was one of the RUF representatives to the Supreme Council. Mr. Massaquoi also testified that the AFRC paid certain RUF commanders who served as members of the Supreme Council and ministers in the AFRC government. 

The witness claimed that, during the first alleged Supreme Council meeting at Cockerill Military Headquarters, some commanders voiced concern about reports that Santigie Kanu (a.k.a. “55” or “Five-Five”) and his men were looting civilian properties in Freetown. At the second alleged meeting at State House, the witness stated that members of RUF and AFRC high command discussed joint military deployments and strategy for bringing arms and ammunition from a stockpile in Burkina Faso into Freetown. According to the witness, alleged AFRC leader, Johnny Paul Koroma, worked with RUF commanders to carry out this plan. The third meeting was allegedly assembled but cancelled due to an attack on the military headquarters at Cockerill. 

On the prosecution’s motion, the bench admitted into evidence the minutes from an “emergency Supreme Council meeting”, which the witness did not attend, but which allegedly lists the names of all members of the Supreme Council.[3]
Alleged Collaboration between AFRC and RUF after January 6 th Invasion 
Mr. Massaquoi testified that Alex Tamba Brima (a.k.a. “Gullit”) was running the AFRC by the time of the 6 January 1999 Freetown invasion. He stated that he attended a meeting in early January 1999 led by Gullit, wherein it was established that Gullit was the AFRC First in Command and Chief of Defense Staff, Five-Five was the Chief of Army Staff, and Ibrahim Bazzy Kamara (a.k.a. “Bazzy”) was in charge of men & their equipment.

The prosecution focused the court’s attention on various alleged radio communications between the RUF and AFRC leaders. The witness claimed that, immediately following the AFRC invasion of Freetown on January 6 th, Gullit spoke with Sam Bockarie (a.k.a. “Mosquito”) via radio communication, requesting RUF reinforcements and ammunition.

Mr. Massaquoi also described the AFRC and RUF’s allegedly coordinated retreat from Freetown shortly after the January 6 th invasion. He stated that he was present when Five-Five allegedly gave the order to “put the war candle” on Pademba Road in Freetown, which the witness explained meant set fire to the houses.[4] In the course of this allegedly coordinated retreat, Mr. Massaquoi claims to have found Bishop Ganda and several nuns on the floor in Five-Five’s house, having allegedly suffered recent beatings. He also testified to seeing an AFRC fighter shoot and kill three nuns in Calaba Town. While the witness did not testify that any of the accused were present or gave the order for these killings, he claims that Gullit knew about them. However, neither the prosecution nor the defense inquired whether Gullit or any of the accused took action in response to this information. 

Joint Operations and “In-fighting” Amongst RUF and AFRC 
According to the witness’s testimony, coordination between the RUF and AFRC high commands was extensive and included radio communications concerning military operations, strategic planning for the import of RUF stockpiled arms and ammunition from Burkina Faso, international diplomatic relations, and representation at peace talks in Abidjan and Lome. On cross examination the witness stated that the RUF and the AFRC created a joint command structure called the Western Area Security Patrol (WASP), which was comprised of both SLA[5] and RUF fighters. He clarified that this was the only example of a joint command structure between the RUF and AFRC, and it was specific to the Western Area. 

Mr. Massaquoi described various meetings of the RUF and AFRC high command to coordinate actions to retake Freetown, including plans for a two-pronged attack by an integrated RUF/AFRC force. Even so, the witness described numerous incidents of “in-fighting” between members of the RUF and the AFRC, or within the respective groups themselves. According to the witness, members of the RUF and AFRC high commands attempted to work together to resolve these tensions.[6] Again, Mr. Massaquoi testified that he and all three of the accused were present at these meetings. 

Defense teams seized upon this description of “in-fighting” to show a lack of cohesion between the RUF and AFRC and dispute the prosecution’s theory of a joint criminal enterprise between members of these two groups.[7]
Cross Examination 
The defense began its cross examination by attempting to expose the witness’s own alleged involvement in war crimes and crimes against humanity. Defense counsel asserted that the witness had been warned by investigators that he was also a suspect, implying that he agreed to testify for the prosecution in order to escape indictment himself. Similarly, defense teams attempted to show that the witness was motivated to testify by other improper incentives, pursuing the familiar strand of cross examination on witness compensation, medical treatment, and reimbursement for transportation. 

Defense counsel tried to show that the witness was biased against the AFRC by inquiring into the circumstances of his detention at Pademba Road Prison from October 1997 to January 1999.[8] Defense counsel exposed Mr. Massaquoi’s feeling that he had been unjustly detained, and he ultimately admitted that he blamed the AFRC government for his detention. 

Defense counsel also emphasized the witness’s high-rank and deficient military training, attempting to illustrate the disorganization and lack of command structure in the rebel forces. 

Points of Interest: Insider Witnesses and “Dancing with the Devil” 
The prosecution has called two key insider witnesses this month: George Johnson, a.k.a. “Junior Lion” and Gibril Massaquoi. Both of these witnesses are of crucial importance to the prosecution’s case because they provide high-ranking, detailed insight into the alleged AFRC command structure, operational strategy and coordination with the RUF. 

However, as former Special Court Chief Prosecutor, David Crane, has repeatedly said, working with these witnesses is like “dancing with the devil”. Insider witness testimony is integral to the prosecution’s case, and it is unique because, unlike crime-based or victim testimony, the number of people who possess this knowledge and information is quite limited. But by definition, insider witnesses are high-ranking members of the fighting forces who are often implicated in the same crimes as the indictees.[9]
Like many insider witnesses, both George Johnson and Gibril Massaquoi initially came into contact with the court as suspects. The Chief of Prosecution cautions that the definition of a “suspect” under the SCSL statute is broad[10], and that many people who come before the court could technically be considered suspects if there is any evidence that they committed a crime under the statute.[11] The ultimate question is whether that individual “bears the greatest responsibility”. Thus, while it may have information that renders these individuals indictable, the prosecution has exercised its discretion to determine that they do not bear the greatest responsibility. 

Once the prosecution makes this decision, and the individual shows himself willing to give a complete and honest account of the events as they occurred, the prosecution treats him as a witness rather than a suspect and he is afforded the support and protection necessary to facilitate his testimony.[12]
Moreover, insider witnesses usually face greater security risks than victim witnesses. This increased risk may be attributed to the sensitive information they are expected to provide, or to the sheer fact that they were high-profile figures during the war and continue to face rigorous and sometimes violent opposition. Regardless, the Witness and Victims Unit is prepared to offer these witnesses whatever protection they may need to ensure their safety. 

Interestingly, both Mr. Johnson and Mr. Massaquoi voluntarily waived their identity protections and testified in full view of the public.[13] It is not clear what motivation lies behind this decision, and it may simply be that these men are identifiable by the uniqueness of their testimony, thus rendering identity protection futile. But their decision to testify publicly may also be perceived as a tactic for securing additional or longer-term witness protection and support. Indeed, although their waiver of identity protection measures is voluntary, their increased visibility may make it impossible for these witnesses to safely remain in the country, thereby pressuring the court to find a way to relocate them abroad.[14]
Points of Interest: Indictees Protest Installation of Closed Circuit Video Cameras 
None of the accused were present in court for the first day of Gibril Massaquoi’s examination in chief. While the reason for their absence was initially unknown to the court, the bench accepted the accused’s absence to be a waiver of their right to appear. It was eventually disclosed that the accused were protesting the installation of closed circuit video cameras throughout the detention facility. Information later circulated that one of the RUF accused had supposedly thrown a rock at one of the contractors installing the camera system, causing a head injury to the contractor and resulting in the separate confinement of that individual detainee, which in turn gave rise to the protest. 

1.) The bench insisted that the witness be brought into the trial chamber with all protective measures in place so that he may verbally waive these measures in person before the court. The witness said, “I see no reason why I should be behind any protection or any screen to testify because I am saying the truth.” Gibril Massaquoi, Official Transcript, 7 October 2005, p. 4, lines 24-26.    
2.) The witness explained that “Vanguards” were RUF fighters who had been trained by Foday Sankoh in Liberia. “Junior Commandos” were RUF fighters trained in Sierra Leone. “Special Forces” were RUF fighters trained in Libya.    
3.) The Prosecution did not make clear for the record whether the names of any of the accused appeared on this list, but presumably this would be evident from the exhibit itself.    

4.) On cross examination, the witness stated that the phrase “war candles” and “war lights” were both used by fighters in Freetown. Defense counsel read one of the witness’s prior statements to investigators wherein he allegedly stated that he did not know who had given the order to burn houses in Freetown, or indeed whether there had been any official order at all.    
5.) The witness frequently referred to “SLAs” or “soldiers”, and he clarified that he meant former SLA soldiers that were fighting on behalf of the AFRC after the coup d’etat.    
6.) It appears from the witness’s testimony that Foday Sankoh’s detention by ECOMOG forces in Freetown may have been the cause of much of this “in-fighting”, as the absence of the supreme commander clearly affected command structure within the RUF. According to the witness, Sam Bockarie was essentially first in command of the RUF in Foday Sankoh’s absence, and there were tensions between the imprisoned Sankoh, Bockarie, Dennis Mingo and Issa Sessay (all alleged RUF commanders). For example, he testified that Sam Bockarie sent a message to all RUF commanders not to take orders from Foday Sankoh.    
7.) Defense counsel for the third accused referenced Mr. Massaquoi’s draft book entitled “The Conflict”, which notes various personality clashes and break downs in cooperation between the RUF and AFRC. Mr. Massaquoi said he has written 500 pages to describe the conflict, “to the best of my personal knowledge”. He stated, “I want the world to know as early as possible the truth about what happened.” Gibril Massaquoi, Official Transcript, p. 23, Lines 19-22, 11 October 2005.    
8.) Mr. Massaquoi testified that RUF and AFRC commanders arrested him on suspicion of collaborating with the CDF to overthrow the AFRC government. He was detained at Pademba Road Prison in October 1997. He explained that, while he was in jail, President Kabbah’s reinstated government charged and tried him for treason. Although the witness was acquitted on the treason charges, he was not released until the AFRC entered Freetown on 6 January 1999 and broke open the prison.    
9.) At a recent SCSL Outreach event in Makeni, various questions were raised by members of the Sierra Leonean civil society as to why Gibril Massaquoi was not indicted, when he is perceived by the general public to have been a senior man in the RUF. Personal notes of the SCSL Chief of Press and Public Affairs, 12 October 2005.    
10.) Suspect: “A person concerning whom the Prosecutor possesses reliable information which tends to show that he may have committed a crime over which the Special Court has jurisdiction in accordance with Article 1 of the Statute.” Rule 2 ? Definitions, Rules of Procedure and Evidence.    
11.) Luc Cote, Chief of Prosecution, in an interview on 12 October 2005.    
12.) Ibid. Also note that the Lome Peace Accord signed in 1999 included an amnesty that pardons former combatants for actions taken in pursuit of their objectives up until the time at which the agreement was executed and accords them immunity from prosecution by the state in relation to those acts.    
13.) Mr. Johnson voluntarily waived his identity protection after a local newspaper revealed his identity as an insider witness in a front page article. 18 October 2004 testimony of Witness TF1-167, George Johnson (aka “Junior Lion”) of the West Side Boys. When called to testify in Trial Chamber II almost one year later, Mr. Johnson again opted to testify without identity protection.    
14.) All resettlement decisions hinge on acceptance by the host nation.    
  

